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ADVERTISEMENT. 



THE Publifherfc of this American Edition 
refpettfully inform, the reader, that the 
Notes of Mr. Chrifiian are printed fo as to an- 
fwer, with little variation, the quarto, the oc- 
tavo, and duodecimo editions of Blackftone 9 * 
Commentaries ; that a portable fize has been 
preferred, for the convenience of carriage, &c» 
&c. — The Notes are printed" fo as to bind* at 
the end of each volume of the duodecimo fize ; 
at the fame time they will anfwer feparate, to 
illuftrate the Commentaries. They are print- 
ed to refer to the page, line, and word in the 
line of each book commented on j (all the 
editions of Blackftone's Commentaries being 
printed nearly page for page,) for example, 
in vol. I, of the Second American duodecimo 
edition, printed by the Publifhers of this work, 
note i, page 6, line 25, word power — and fo 
throughout the four volumes, of all the edi- 
tions. 

gf The Commentaries, four volumes, with 
the Notes at the end of each volume, or with 
the Notes in a feparate volume, may be Jhad of 
tbe Publifhers. 
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Mr. CHRISTIAN'S NOTES 



TO 



BLACKLSTONE's COMMENTARIES. 



INTRODUCTION. 

SECTION THE FIRST. 
Of tie Study of the Law. 

Note I, page 6, line 25, word pnver*— -SEE the Editors reafons 
for his disapprobation of this definition of liberty in his note to 
j>: 128. 

Note 2, page 19, line 8; vrordeaeB. — Though the civil law, in 
matters of contract and the general commerce of life, may be 
founded in principles of natural and univerfal jufttce, yet. the ar- 
bitrary and defpoti c, maxims, which recommended it as a favorite 
to the pope and the Romifl) clergy, rendered it defervt&ly odious 
to the people of England. J®W principi placuit legis habet vigorevt , 
(Inft. 1, a. 6.) the magna charta of. the civil law* could never be 
. reconciled with the judicium pariutn vel lex terra. > 

Note 3, page oj, line 19, word rarely. — The. inn* of court are, 
the Inner Temple, Middle, Temple, Lincoln's Inn, and Gray's Inn, 
from which ibcicties alone, ft udeiitsare called to the bar. The inns 
of chancery are, Clifford's Ian, Clement's Inn, Lion's Inn, N*w 
Ian, Furnival's Inn, Thavies's Inn, Staple's Inn, and Barnard's Ina. 
Thefe are fubordin.ite to the inns of court ; the three firft belong 
to the Inner Temple, the fourth to the Middle Temple, the two 
next to Lincoln's Inn, and the two lail to Gray '9 Inn. (Dug. Ori*. 
jurid. 3*0 & p*fi™>) Gentlemen are never entered at prefeat in 
-He tnns of chancery with an intention of being called to the b*ir, 
J -»r admiilion thtre'wonl-J cow be of no avail with regard to the 
time and attfTviUnc? respired by the inns of court. 



6 MR. CHRISTIANAS NOTES* IrltruK 

Note 4, pnge 3*, (to the note of this page) word Cambridge. — The 
two firft were, Lord Northington and Lord Chief Juftice Willes ; 
the third, Lord Mansfield ; and the fourth, Sir Thomas Sewell,. 
Mafter of the Rolls. 

Note 5, pigc yt, line 34, word concern. — The learning, which of" 
late yenrs h<is diftinguifhed the bar, leaves little reafon to appre- 
hend that fuch will fpeedily be the degraded ftate of the laws of 
England. Our author's labours and example have contributed in 
no inconfidcnrtile degree to refcue the profefilon from the reproach- . 
es of Lord Bolingbrokc, whole fentiments upon the education of 
a barriftcr, correfpond fo fully with thofe of the learned judge, that 
they defer ve to be annexed to this eleganulifiertation on the ftudy- 
cf the law. 

" I might inftance (fay3 he) in other profefiions t the obligations 
men lie under of applying to certain parts of hiftory ; and I can 
harcHy forbear doing it in that of the law, in its nature the nobleft 
and moft beneficial to mankind, in its ahufe and debafement the 
moft fordid and the moft pernicious. A lawyer no\# is nothing 
more, 1 fpeak of ninety-nine in a hundred at lead, to uf« fome of 
Tully's words, nlfi legulelus guidon tautus, et cunt us praco a£t"ionum % 
cantor for mularum^ auceps fyllaharum. But there have been lawyer* 
that were orator*, phitofophcrs, hiftorians : there have been 
Bacons and Clarendons. There will be none fuch any more, till 
in fome better age true ambition, or the love of fame, prevails 
over avarice ; and till men find leifure and encouragement to pre- 
pare themfelves- for the exercife of this profeffion, by climbing up 
xo the vantage ground, fo my Lord Bacon calls it, of fcience, inftead 
of grovelling all their lives below, in a mean but gainful applica- 
tion to all the little arts of chicane. Till this happen, the profef- 
fion of the law will fcarce deferre to be ranked among the learned; 
piofcflibn* ; and whenever it happens one of the vantage grounds 
td which menmuft climb, is metaphyseal, and the other, hifbri- 
cal knowledge. v 

" They muft pry into the fecret recefTes of the human heart, andr 
Jjecome well acquainted with the whole moral world, that they 
may difcover ths ab(tra<£l reafon of all laws ; and they mud trace 
the laws of particular ftates, efpecially of their own, from the firfr/ 
rough iketches, to the more perfect draughts ; from the firft caules 
or occafions that produced them, through all the effects, good and 
bad, that they produced." (Stud, of Hift. p. 353. quarto edition.) 

SECTION THE SECOND. 

- Of the Nature of Laivs in general. 

Note 1, page 39, line % word Jenfc. — This perhaps is the only 
f nfc in which the word laiv can be ftri&ly ufed ; for in all cafe* 
where it is not applied to human conduct, it may be GonJidercd as 
a metaphor, and in every inftauce a more appropriate term maybe 
found. When it is ufed to exprefs the operations of the Dtity or 
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Creator, it comprehends ideas very different fr*m thofc w hick are 
included in its fignification when it » applied to man, or his other 
creatures, /The volitions of the Almighty are*his laws, he had on- 

> ly to will par yivurQu xou tymro. When we apply the word laxv to 

» motion, matter, or the works of nature or of art, we ihall find in 

"5 every cafe, that with equal or greater propriety and p'erfpicuity, 

we might have ufed the words qvality, property >, or peculiarity.*— Wc 
fay that it is a law of motion, that a body put in motion in vacuo 
muft forever go forward in a draight line with.' the fame velocity ; 
that it is a law of nature, that particles of matter (hull attract each 
other with a force that, varies iavcrfely as the fquace of the dif- 
» tsnee from each other; and mathematicians fay, that a feries of 
numbers obferves a certain law, when each fuhfequent terra bears 
a certain relation or proportion to the preceding term : but in all 

k thefe inftances we might as well have ufed the word property or ■ 

quality, .it being as cinch the property of- all matter -to* move in a 
ftraight line, or to gravitate, as it is to be-folid or extended ; and 
when we fay that it is the law of a feries that each term is the 

f fquare or fquare-root of the preceding term, we mean nothing more . 

(' than tliat fuch is. its property or peculiarity - , And the word law 

jf ' is ufed in thisienie in thofe cafe* only which' are fan&ioned by 

! ufage ; as it would be thought a harfh expreflioh to fay, that it is 

a law that fnow ihould be white, or that fire (hould burn; When 
a mechanic forms a clock,, he eftafciiflics a model of it either in 
&& or in his mind, according to his pleafure ; bat if he iliould 
refolve that the wheels of his clock (hould move contrary to the 
ttfual rotation of fimilar piecea of mechanifm, we could hardly 
with any propriety eftablifhed by ufage apply the term Unit to hi» 
fchem&. When, laiv U applied to any other objec*t than man, it 
ceafes to contain twe of ita-eueatwl ingivdiient ideas*- viz.-difobe- - 
. dience and punilhment. 

Hooker, in, the beginning of his Eeclehaftrcal Polity, like the 
learned judge, has with incomparable eloquence interpreted law 
in its moft general and comprehensive fenfe. And moft writers 
who treat laiv as a fcience, begin with fuch an -explanation. But 
the Editor, though it may feem prefumptuou« to queftion fuch au- 
thority,, has thought it his duty to fuggeft thsfe few. obfer vat ions;, 
upon the fignification of the* word laiv. 

Note 2i page 40* line 13, word bmefilye—At is" rather remarka- >■ 
Me that both Harris T in his transition of Juftinian's Inftitufes, and 
the learned Commentator, whofe profound learning and. elegant - 
tafte in the clafTics no one will queftion, iliould render m Engfifn, . 
honefte wvere, to live honeftly.— The language of the Infttutes is< 
far too pure to admit of that interpretation' ; and befides, our 
' idea of honefty is fully conveyed by the words fuum caique tribucr*. 

I (hould prefume to think that honefit www fignifies to live honour* 
ably, or withdeconum, or teenfeance ; and thai this precept was in* 
, tended to comprifethat clafsof dwties, of which the violations are 
tuinous to fociety, not by immediate but remote coufequences, as 
drunkennefs, debauchery, profanentfs, extravagance, gaming, &£, 
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Note 3, page 41, line 17, word thin— Lord chief juftice Hobart 
has alfo advanced, that even an act of parliament made againft 
natural juftice, as to make a man a judge in his own caufc, is void 
in itfelf, for jura nature funt immutabilia, and they are teges legum, 
(Hob. 87.) With* deference to thefe high authorities, I fhouhd 
conceive that in no cafe whatever can a judge oppofe 'his own opia- - 
ion and authority to the clear will and declaration of the legisla- 
ture. His province is to interpret and obey the mandates of the 
Supreme power of the-ftate. And* if an act of parliament, if we 
could fuppofe fuch a cafe, fhould, like the edict of Herod, com- 
mand all the children under a certain age to* be flain, thc~judgc 
ought to refign his office rather than be. auxiliary to its execution; 
but it could only be declared void by the high authority by which 
it was ordainecL The learned judge himfetf is alfo of this opinion - 
in p. 91.- - 

Not*$, page 43, lihe it,'vrord nature.*- The law of nature,- or * 
morality, which teaches the duty towards one's neighbour, would ' 
fcarce be wanted in a folitary (late, where man is unconnected with - 
irian. ' A ftate of nature, to which the laws of nature, or of mor- 
als, more particularly refer, muft Signify the ftate of men when * 
they aiTociate together previous to, or independent of, theinftitii- 
tions of regular government. The ideal equality of men in fuch 
a ftate no more precltfdes the idea of a law, than the Suppofed* 
equality of Subjects in a republic. — Thefuperior, who would pre- 
scribe and'errfbrce the law in a ftate of nature, would be the coi* 
lective force of the wife and good, as the fuperior in> perfect re- 
public is a majority of the people* or the power to which the 
majority delegate their -authority./ 

Ndte 5, page 44, line 14, viotdivreng. — Thbugh'thc learned Judge 
Cfeati this as a favourable definition, yet when it is examined, it 
will not perhaps appear -So Satisfactory, as the definition of civil br 
municipal law, or the law of the land, cited above from Juftinian^ - 
Inftitutcs ; viz. Quod qui/que populus ipfe ftbijus cohfiituit, id ipjtus pre- 
pfium civitatis eft y vocaturquejus civile, quafijus proprium ipfius civitatir* < 

A municipal Jaw is completely exprened by the fir (V branch of 
the definition — " A rule of civil conduct prescribed by the Supreme 
* # 'power in a ftate.'*— And the latter branch, u commanding what 
"is right and prohibiting what is wrong,*' muft either be Superflu- 
ous, or convey a defective idea of a municipal law; for if right 
and wrong are referred to the municipal law itfelf, then, whatever 
at commands is right, and what it prohibits is wrong, and the claufe . 
would be infignificant tautology. But if right and wrong are to be 
referred to the law of nature, then the definition-will become de- 
ficient or erroneous ; for though the municipal law may Seldom or 
never command what is wrong, yet in ten thouSand in fiances it for- 
bids what is right. — It forbids an unqualified perfon to kill a hare 
or a partridge ; it forbids a man to cxercife a trade without having 
Served Seven years, as an apprentice ; it forbids a man to keep' a 
itoiSe or a Servant without paying the tax. Now all thefe afts were 
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perfectly right before the prohibition of the municipal law. The 

latter claufe of this definition fecms to have been taken from Cic» 

ero's definition of a law of nature, though perhaps it is there free 

! • from the objections here fuggefted, Lex efi fumma ratio inftta a na- 

| turJ qtuejubet ca, qua facimda font probibetque tontrari*. Cic. dc Leg. 

Eb. L c. 6. 

i % Tne description of law given by Demofthenes is perhaps the raoft 

perfect and Satisfactory that can either' be found or conceived : 

O* Jt tayt« to SUmhv xcu to xcoJbv xflci to cvf*fl{Q9 £ou*«rreu, rV, rvro (nwrt 

xcu ixuiav ju^S-*, koivov wo xgorayfux aWt/^is *wn> lew ueu Ifdjoivt, 

! xai tvt in vo/foct « Barrett XfociiM xuburbai hec xcMm, xm fiakur&\ 

In arte? «r* vo/uo? ivp)/xcc /usv xou Sogov &««», fay/UA J' cevd-femnr ffon/icn, 

i *xavog$6)/L4a St rav Uvclav xal dxycr.'av a/uufhparuv* iroktav ft owdwtn 

i jumwJ* *k3- &> ar«yi irpxrixu f»vVf tv 7f roV". " The defign and ob- 

i '* jc<St of laws is to afcertain what is juft, honourable, and expedi- 

f "em ; and when that is difcovcred, it is proclaimed as a general 

i " ordinance, equal and impartial [o alh This is the origin of law*. 

* ' **whicb, for various reafotis, all are under an obligation to obey, 

^ " but efpecially becaufe all law is the invention and gift of Heaven, 

Si u the fentiment of wife men, the correction, ©f every offence, and . 
"the general compact of theflate; tolivcin conformity with which 
" is the duty of every individual in fociety." Otat. i. cant. Arifiogit. 

\ Note 6, page 46, line 37-, fee note, word friviIegia.--An ex fojl 

facie law may be either of a public or. of a private nature ; and 
when we fpeak generally of an ex poflfaclo law, wc perhaps always • 
mean a law which comprehends the whole community. 

f The Roman privilegia feem to-correfpond tovour bills of attaind- 

f «r, and bills of pains and penalties, which, though in their nature 
they are ex foftfa&o laws, yet are never called fo. 

Note 7, pagc^58, Jinc-17, word ejfi*c*.<—TtM k a doctrine to' 
which the Editor cannot fubferibe* It is an important queftion, 
and defer ves a more exteniive difcuffion than can conveniently be 

1 introduced into a note.. The. folution of it may not only affect the 
quiet of the minds of confeientious men,, but may be the founda- 

I tion of arguments and decisions in- every branch of the law. To 

form a true judgment upon. this -fubject, it is necefiary to take into 
confideration the nature of moral and politive laws. The princi* 
pie of both is the fame, viz. '.utility, .or the general happinels and 
true inter efts of mankind. . 

jiiqut ififa totHiias jujil prspenndler tt <tfui. 

But thofneceffiry of one fet of laws is feen prior to experience;: 
of the other, pofterior.* A moral rule is fuch, that every man a 
reafon (if not perverted) dictates it tohim as foon as be aflbciates 
with other men. • It is universal, and mud be*h:: fame in every 
part of the world.: Do not kill, 4o not fteal, do -not Violate pro-* ' 
mifes, muft be equally; obligatory in England, JLapland, Turkey,, 
and .China, But a pofitive law is difcovcred by experience to he 
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vfdful and ncceffary only to men in certain diftricts, or under p*r 
culiar circumstances. It is faid chat it is a capital' crime in Hol- 
land to kill a dork, becaufe that animal deftroys the vermin which 
would -undermine the dykes or banks, upon which the existence ol 
the country depends. This may be a wife law in Holland ; but 
the life of a dork in England would be of no more value than that 
of a fparrowj and fuch a law 'would- be ufclefs and cruel in this 
country. 

By the laws of nature and reafon, every man is permitted t« 
boHd his houfe in any manner he pkafes-; but from the experience 
of the destructive effects of fire in London,, the legiflature with 
great wifdom enacted that all party-wails fhould be of a certain^ 
thicknefs ; and it is fomewhat furprifing that they did not extend 
this provident act to all other great towns/ (14 Geo.' 3. c. 78.) 

It was alfo difcovered by experience, that dreadful confluences - 
enfued, when fea-faring people, who returned from diftant coun- 
tries infected with the plague, were permitted immediately to come 
on/bore, and mix with the healthy inhabitants ; it was therefore, 
a wife and merciful law, though redrictive of natural right and ' 
liberty,- which compelled fuch pcrfons to be pmrificd from all con**- 
tagion by performing quarantine.' (4 Vol. 161.) 

He who, -by the breach of thefe pofitive laws, introduces con* 
fUgration and petulance, is. furely guilty of a much greater crime 
than he is who deprives another of his purfe or his horfe. 

The laws againft fmuggling are entirely juris pofitivi ; but the 
criminality of actions can only be meafured by their confequences ; 
and he- who faves a fum of money by evading the payment of a tax, 
does exactly the fame injury, to fociety as he who^fteals fo much 
from the treafury j and is therefore guilty of as great immorality^ 
or as great an ac"£ of difhonefty. Or fmuggling has been compared 
to that fpecies of fraud which a man would practife who fhould * 
join with his friends in ordering a dinner at a tavern, aud after the 
feftivity and gratifications of the day, fliould fteal away, and leave - 
his companions to payjiis (hare of the reckoning. 

Puniihment or penalties are never intended as an equivalent bir* 
a compolition for the com million of the offence ; but they are that 
degree of pain or inconvenience, which are fuppofed to be fufHcient - 
to deter men from indrodwemg that greater degree of inconveai- 
ence,which would refult to the community from the general per* 
rniffion of that act, which the law prohibits. It is no recoropenfe 
to a man's country for the -confequences of an illegal act, that he 
lhould afterwards be whipped, or fliould ftand in the pillory, or 
lie in a gaol. Bui in- pofitive laws, as in moral rules, it is equally 
falfe that omnia feccata path fuHt. If there are laws fuch as the 
game-laws, which in the public opinion produce littler benefit or no> 
falutary effect to fociety, a confeientious man will feel perhaps no 
further regard for the observance of them, than from the confider- 
ation that his example may encourage others to violate thofe laws 
which are certainly beneficial to the- community. Indeed, the laft 
texence of the learned Judge upon this fubject, it an anfwer to hit 
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own doctrine ; for the dtfohedience of any law in exiftencr, muftbe 
preftfmed to involve in it cither public mifchief or private injury. It 
is related of Socrates, that he made a promife with himftlf to ob- 
fervc the laws of his country ; but this is nothing more than what 
every good Juan ought both to promife and perform : and he ought 
to promife ftill farther, that he will exert all his power to compel 
others to obey them. As tfte chief deiign of eftablifhed government 
•is the prevention of crimes and the enforcement of the moral duties 
of man, obedience to that government neceffarily becomes one of 
the higheft of moral obligations . and the principle of moral and 
pofitive laws being precifely the fame, they become fo blended, that 
the difcrimjnation between them is frequently difficult or impracti- 
cable, or as the author of the Doctor and Student has exprefled it 
with, beautiful fimplicity, " In every law pofitive well-made, is* 
""fomewhat of the law of reafon and of the law Of Cod ; and to 
M difcern the law of God and the law of reafon from the law pofi- 
"tive, is very hard.*' »i DiaLc«4. 

Note 8, page 59V 'line 5, word guide. — An unjuft or fiavifh rc- 
fcript may differ in its nature from fuch a conftitution, but not in 
its authority ; for.it is. one of the fundamental rules of the civil law, 
fuodcunaue imperator per epifolam conjiituity vel cognofcens r decrevit t met 
ealBo praeepit legem ejfe confat. Se$ page 74. 

Note 9, page 60, line 10, word point.— -It is an eftablifhed rule 
of conftruction that ftatutes' in pari materia, or upon the fame fub- 
ject, muft be conftrued with a reference to each other ; ffcat is, that 
what is clear in one ftatute, mall be called in aid to explain what 
is obfeure and ambiguous in another. — Thus the laft qualification 
act to kill game (2a & 23 Car. a. c. 25) enacts, " that every perfon 
a not having lands and tenements, or forae other eftate of inherit- 
* ance, of the clear yearly value of jooZ. or for life or having leafe or 
"leafes of ninety-nine years of the clear yearly value of 150/." (ex- 
cept certain perfons) mail not be allowed to kill game. Upon this 
ftatute a-doubt arofe, whether the words or for life Should be refer- 
red to the ioo/.or to the- 150/. per annum. The court of king's bench 
having looked into the former qualification acts, and having found 
that it was clear by the firft qualification act, (13 R. 1. ft. 1. c. 13.) 
that a layman mould have 40*. a year, and a prieft 10/. a year, and 
that by the x Ja. c. 27. the qualifications were clearly an eftate of in- 
heritance of 10/. a -year, and an eftate for life of 30/. a year, they 
prefumed that it ftill was the intention of the legiflature to make a 
yearly'value of an eftate for life greater than that of an eftate of in- 
heritance, though the fame- proportions were not prefer ved ; and 
thereupon decided, that -clergymen, and all others poflefTed of a 
life eftate only, muft have 150/. a year to be qualified to kill game. 

t*oivndes V. Lewis t E. T. 11 Geo. 3. 

The fame rule to difcovcr the intention of a teftator is applied to 
-v»i!U, viz. the whole of a, will {hall be taken under confideration, ~ia 
«Grdcr ,to decypher the meaning of an obfeure, paflage in it. 



I* MR. CItlUSTlAN'S NOTES. Itrlfod. 

Note to, page 61, line 15, word prefer^atUn^- -See a very fenfibie 
chapter ^pon the interpretation of laws in general, in Rutherforth's 
Institutes of v Natural Law, 1 b. a., c. 7. 

Note 11, page 61, line 34,' word fermlttit.— The only equity, ac- 
cording to this" defcription, which exifts in our government, either 
r elides in the king, who can prevent the fummum jus from becoming 
fumma injuria, by an abfolateor a conditional pardon, or in juries, 
who determine whether any, or to what extent, damages Shall be 
rendereu. But equity as here explained! is by no means applicable 
to the court of chancery ; for the learned Judge has elft where tru- 
ly faid, that " the fySlem of our courts of equity is a laboured con- 
" nected fySlem, governed by eftablifhed rules, and bound down 
«' by precedents, from which they do not depart, although the rea- 
u fon of fome of them may perhaps be liable to objection." 3 
Vol. 436. 

5ECTION TKE T'HIRU 
Of the Laws of England, 

Note 1, page 67, line a6, word reach. — What Lord Hale fays 19 
undoubtedly true, that u the original of the common law is as un- 
I s * cfifcoverahle as the head of the Nile." Hid. Com. Law, 55. 

Note 9, page 67, line 32, word contrary. — See note 10, p. 76.. 

Note 3, page 70, line 8, word vnjuft.~~ 3ut it cannot be duTem- 
- bled that both in our law, and in all other laws, there are decifion* 
drawn from eftablifhed principles and maxims, which are good law, 
though fueh decisions may be both manifestly abfurd and unjuSt. 
But notwithstanding' this, they muft be religioufly adhered to by 
the judges in all courts, who are not to auTume the characters Of 
legislators. It is their province jus dicere and not jus dare. Lord 
Coke, in his enthufiaSKc fondnefs for the common law, goes farther 
than the learned Commentator ; .he' lays down, that argumentum ab 
inconvenient i phrtmum valet in lege becaufe nihil quod efi inconvenient eft 
Ihitum. Mr. Hargrave's note upon this is well conceived and ex- 
preffed : " Arguments from inconvenience certainly deferve the 
« greatest attention, and where the weight of other reafoning is 
" nearly on an equipoife, ought to turn the fcale. 'But if tKe rule 
" of law is clear and explicit, it is in vain to infill upon inconveni- 
ences ; nor can it be true that nothing, which is inconvenient, 
" is lawful, for that fuppofes in thofe who make laws a perfection, 
«« which the mo(t exalted human wifdom is incapable of attaining, 
" and would be an invincible argument againft ever changing the 
" law." Harg. Co. Lit. 66* 

Note 4, page 70, line 30, word unjuft.-* Precedents and rules muft 
be followed even when they are flatly abfurd and unjuSt, if they 
are agreeable to ancient principles. If an act of parliament is 
brought in at the clofe of a feSHon, and pafied on the laSt day, 
which makes an innocent act criminal, or even a capital crime ; 
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and if no day is fixed for the commencement of its operation, it hat. 
the fame efficacy as if it had been patTed on the firft day of the fef- 
fion, and all, who, during a long feffion, have been doing an act, 
which at the time was legal and inoffenfive, will be liable to fuffer 
the punifliment prefcribed by the ftatute. (4 Inf. 25. 4 Term Rep m 
660.) This is both flatly abfurd and unjufl ; but it is the clear law 
of England, and can only be abrogated by tic united authority of 
the king, lords, and commons, in parliament aflembled. Many- 
other ftmilar in fiances might be adduced. 

Note 5, page 71 line 4, -word juflkt.— But it is certainly repug- 
nant to natural reafon, -where a father leaves two fons by two dif- 
ferent mothers, and dies inteftatc, and a large eftate defcends to his 
elded fon, who dies a minor or inteftate, that this eftate fhould go 
tp the lord of the manor or to the king, rather than to the younger 
fpn. When fuch a cafe happens in the family of & nobleman, or a 
<nan of great property, this law will then appear fo abfurd and un- 
reafonable, that it will not be fuffered to remain long afterwards 
tp difgrace our books. See vol. ii. p. 231. 

Note 6, page 74, line 9, word /^m.-— This is the firft fentence of 
the definition Qf a conftitution in the beginning of the Inflitutes. It 
-ought to be cited at .length, that it may receive the execration it 
4eierves. It is no -wonder from this specimen, that the civil law 
fhould have experienced fuch protection and patronage from all 
the defpotic governments of Europe, and fuch oppofition and de- 
fceftation from the fturdy Englifli barons. 

CoNSTiTtrrxo. 

'Sed et quod prtnglpi pJaevit, legit habei vigorem : quum lege regia, qum 
■■Ha ejus imperio lata ef, poputus ei t et in eum omne imperiutn fuum et potef- 
totem eoncedat, ^uodcunque ergo imperator per epijialam confituit ; vel 
lOgnofcens dee rev h t vel ediclo pracepit, legem ejjfe conftat ; hacfunt, qua con- 
Jlitutiones apbellantur. Plane ex his quadam funt pctjonales^ qua nee aZ 
-exemplum trahuntur, qvoniam non hoc prineeps vult t nam quod alicui ok 
■Gtetitnm induf/it, velji quam panam irrogavit^ velf cut fine exemplo fub~ 
■venit, perfonamnon trattfgreditnr. Alia ' autem r quum generates fnt, omne* 
frcculdubiotcnent. Inft. I, 2.6. 

Note 7, page 74* line 18, wondfcofle. — Lord chief juftice Wtk 
xnot has laid, " that the ftatute law is the wiftof the legiflature is* 
"writing ; the common law is nothing elfe but ftatutes worn out 
•* c by time. All our law began by confent of the legiflature, and 
** whether it is now law by, ufage or writing is the fame thing, (1 
«« rVilf. 348.) And ftatute law, and common law both originally 
-« c flowed from the fame fountain/* (lb. 350.) And to the fame 
■effect lord Hale declare*, " that many of thofe things that we now* 
" take for common law, nvere undoubtedly acts of parliament, 
c< though now not to be found of record." (H{P> Com. Laiv. 66.) 
Though this is the probable origin of the greateft part of the com- 
•mon law, yet muck «fit certainly has been iatroducecj \*y ufag* 
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even of modem date, which general convenience has adopted. As 
/in the civil law, fine fcripto jus venit> quod ufus apptobavii, nam diuturni 
mores y confenfu utentium co?nprobati legem imitantur, (Inft. I, X. 9.) 
Of this nature in this country is the law of the road, viz. that hor- 
fes and carriages fhould pafs each other on the whip hand. This 
law has not been enacted by ftatute, and is fo modern, that per- 
haps this is the firft time that it has been noticed in a book of law. 
But general convenience difcovered the neceffity of it, and our 
judges have fo far confirmed it, as to declare frequently at nifi prius, 
that he who difregards this falutary rule is anfwerable in damages 
for all the confequenccs. 

Note 8, page 75, line 35, wofd eft. — The lex mercatorra, or the 
£uftom-of merchants, like the lex et con/uetudo parliament^ defer ibes 
only a great divifion of the law of England. The laws relating to 
bills of exchange, infurance, and all mercantile contracts, areas 
much the general law of the land, as the laws relating to marriage 
or murder. But the expreflion has very unfortunately led mer- 
chants to fuppofe, that all their crude and new-fangled fafluons and 
devices immediately become the law of the land : a notion which, 
perhaps, has been too much encouraged by our Courts. Merchant* 
, ought to take their law from'the courts, and not the courts from 
• merchants : and when the law is found inconvenient for thepurpo- 
fes of extended commerce, application ought to be made to parlia- 
ment for redrefs. Merchants ought tobe coniidered in no higher 
degree their own legiflators or judges upon fubje&s of commerce 
than farmers or fportfmen in questions upon leafes or the game laws. 
For the pofition of lord Coke ought never to be forgotten : " That 
J* the common law hath no controler in any part of it, but the high 
. * court of parliament ; and if it be not abrogated or altered by par- 
, " liament, it remains ftill, as Littleton faith.*' (Co. Lift. 1 15.) This 
is agreeable to the opinion of Mr. juftice Fofter, who maintains, 
that " the cuftom of merchants is the general law of the kingdom, 
" and therefore ought not to be left to a jury after it has been ftt* • 
« c tied by judicial determinations." 1 Bur. izi6. 

Note 9, page 76, line do, word moutb.— Sir James Burrow has 

{ reported the mode by which the recorder certifies the cuftom with 

fiich a degree of accuracy, as to fpecify. which of his four gowns he 

' lhail wear upon the occafion. (1 Bur. 348 ) When a cuftom has 

ibeen once certified by the recorder, the judges will take notice of 

it, and will not fufferit to be certified a fecond time. (Doug. %(*s) 

Lord Mansfield nonfuited the plaintiff in an action brought againft 

the defendant on the cuftom of London, for calling the plaintiff a 

whore, the plaintiff not being able to prove the cuftom of infliclin.ij 

a corporal punilhment, by carting women of that defcription. But 

in the city court'iuch an action is maintained, becaufe they take 

.^notice of their own cuftoms without proof. Ibid. 

Note 10, page 76, line 3a, words beginning ef'tt. — If any one caa 
jflieW; the beginning oC.it within legal memory, tjm is, w;tjlvjyi *»/ 
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time fince the firft year of the reign of Richard the firft, it is no 
good cuftom. 

Noteu, page 77, line t, wortf parliament. — Therefore a cufto»< 
that every pound of butter fold in a certain market ihould weigh 
18 ounces, is bad, becaufc it is directly contrary to 13 & 14 Car. 
II. c. a6, which directs, that every pound, throughout the kingdom, 
ihould contain*! 6 ounces. (3 7.R. 271.) But there could be no 
doubt, I conceive, but it' would be a good cuftom to fcli burps oF 
butter containing 18 ounces ; for if it is lawful to felt a pound, \i 
mufl be fo to fell a pound and any aliquot part of one. The incon- 
venience and deception aiife from calluig.th&t a pound iu one placS 
which is not a pound in another. 

Note 13, page 78, line 13, word fwtcft. — A cuftom, that poor 
houfekeepers ihall carry away rotten wood in a chafe is bad, being 
too vague and uncertain. 2 T. R. 758. 

Note 13, page 7 8; line 36, word ftri&ly. — This rule is founded 
upon the confidt ration, thatavariety of cirftoms in different places 
upon the fame fubjectis a general inconveniences the courts ihtre- 
fore will not admit fudi cuftorrw but updn the cleared proof. J*6 
where there is a cuftorn that lands (hall dtfccmd to the eldcft fiftir, 
the courts will not extend this cuftom to the eldeft niece, or to ai : y 
other eldeft female relation, but upon the fame authority by.whkh 
the cuftom between lifters is fupportcd. 1 T. R* 466: 

Note 14, page 83, line 27, word that.— Lord Hardwicke cit& 
the opinion of lord Holt, and declares it is not denied by any one> 
that it is very plain all the clergy arc bound by the canons confirms 
cd by the king* only, but they muft be confirmed by the parliament 
"to bind the laity. {% AM. 605.) Hence if the archbilhop of Can- 
terbury grants a drfyenfatioii to hold two livings diftant from each- 
other more than tWrty miles, no advantage can be taken of it by 
lapfe or other wife in the temporal courts, for the reftriction to thir- 
ty miles was introduced by a e-anort made lince the 25 Hen. Vilf. 
a BL Rep. 968. 

Note 1$, page 86, line ai, \\ or & there?*. — This divifion is'gcncr'-' 
ally expreffed by declaratory ftatutcs, and ftatutes introdu&cry of 
a new law. Remedial ftatutes are generally mentioned fn contra- 
distinction to penal ftatutes. See note K). p. 82. 

Note 16, page 87, line 73, word Jfatute. — This ftatute againft clip- 
ping the coin hardly correfponds with the general notion either of 
a remedial or an enlarging ftatute. In ordinary legal language re- 
medial ftatutes are contradiftinguifhed to penal ftatutcs. An en- 
larging or an enabling ftatute is one which increases, not reftraina 
the power of action ; as the 3a Hen. VIII.'c. 28, which gave biflt- 
ops and all other fole ecclefiaftical corporations, except paifons and 
vicars, a power of making leafes, which they did not pofleis before, 
is always called an enabling ftatute. The 13 Eliz.'c. 10. which af- 
terwards limited that power, is on the contrary ftyled a reftrainiug 
or difabling ftatute. See this fully explained by the learned Com- 
mentator. % Vol. p. 3x3. . * ' 
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Note 17, page 88, line 11, "word named, — This conftrudlion muft 
be prcl'umed to be mod conformable to the intention of the legif- 
lature. 

Note 18, page 88, line 17, word borfe.— Lord Hale thinks, that 
the fcruple of the judges did not merely depend upon the words be- 
ing in the plural number, becaufe no doubt had ever occurred re- 
specting former ftatutcs in the plural number ; as, for inftance, it 
wasena&ed by the 3* Hen. VIII. c. i.that no pcrfon convicted of 
burning any inuelling-kovfes fliould be admitted to clergy. But the 
rcafon of the difficulty in this cafe was, becaufe the ftatute of 37 
Hen, VIII. c. 8. was cxprefsly penned in the lingular number ; Jfany 
man do feci any borfe, marc, orflly ; and then this ftatute thus varying 
the number, and at the fame time exprefsly repealing all other ex- 
duiions of clergy introduced fince the beginning of Hen. VIII. it 
raifed a doubt, whether it were not intended by the legislature to 
re ft ore clergy where only onehprle was ftolen. 2 H. P. C. 365. 

Note 19, page 88, line 29, word frauds. — Thefe are generally 
called remedial ftatutcs. And it is a fundamental mle of conftruc- . 
tion, that ptnal ftatutcs {hall be conftrued ftric"tly, and remedial fta- 
tutcs (hall heeonftrued liberally. It was one of the laws of the 
twelve tables of. Rome, that whenever there was a queftion between 
liberty and ilavery, the prefumption fhould be on the fide of liberty. 
This excellent principle our law has adopted in the con ft ruction of 
penal ftatutcs : for whenever any ambiguity arifes in a ftatute intro- 
ducing a new penalty of punifhment, the decifion iliall be on the 
tide of lenity and mercy ; or in favour of natural right and liberty : 
or, in other words, the decifion fhall be according to the ftrict let- 
ter in favour of the fubjedfc. And though the judges in fuch cafes 
may frequently raife and folve difficulties contrary to the intention 
of the legiflature, yet no further inconvenience can refult, than 
that the law remains as it was before the ftatute. And it is more 
corifonant to principles of liberty, that the judge lhould acquit whom 
the legislator intended to puniih, than that he fliould puniih whom 
the legislator intended to difcharge with impunity. But remedial 
ftatutes muft be conftrued according to the fpirit ; for in giving re- 
lief againft fraud, or in the furtherance and extension of natural 
right and jufticc, the jfldge may fafely go beyond even that which 
cxiftcd in the minds of thofe who framed the law. 

.Note 20, page 88, line 36, word tranfaSiion. — And therefore it 
has been held, that the lame words in a ftatute will bear different 
interpretations according to the nature of the fuit or profecution 
xnftituted upon them. As by the 9 Ann. c. 14. the ftatute againft 
gaming ; if any perfon ftiall lofe at any time ojfcfitting 10/. and 
iliall pay it to the winner, he may recover it back withm three 
months ; and if the iofer does not within that time, any other pet- 
fon may fue for it, and treble the value beftdes. So where an ac- 
tion was brought to recover baek fourteen guineas, which had been 
won and paid after a continuance at play, except an interruption 
during dinner, the court held the ftatute was- remedial, as far as it 
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prevented the effects of gaming, without inflicTing a penalty, and 
therefore in this action, they confidered it one time or littiii-; ; but. 
they faid, if an action had been brought by a common informer 
for the penalty, they would have conftrucd it ftrictly in favour of 
' the defendant, apd would have held, that the money had been loft 
at two fittings, a BL Rep. 1226. 

Note 21, page 91, line 5, word void. — If an act of parliament j3 
clearly and unequivocally exprefTed, with all deference to the. 
learned Commentator, I conceive it is neither void in its dirtc>- 
nor collateral confequences, however abfurd and unreafonaW? 
they may appear. If the exprefiion will admit of doubt, it will 
not then be prefumed that that conftructiou can be agreeable to the 
intention of the legiilature, the conl'equences of which are un- 
reafonable ; but where the fignification of the ftatute is manifeft, 
110 authority lefs than that, of parliament, can reftrain its optration. 

SECTION THE FOURTH. 

Of the Countries fubjcR to the Laws of England. 

Note I, page 94, line 6, word courfe.— It cannot be f?.id that trie 

king's eldeft fon became prince of Wales by any ntccfTary or 

natural confequence ; but for the origin and creation of his title, 

fee p. 331. 

Note i, page 94, line 9, word Jlaiute. — The learned Judge has 
made a miftake in referring to the ftatute, which is called the 
ftatute of Rutland, in the 10 Ed. 1. which does not at all relate to 
Wales. But the ftatute of Rutland, as it is called in Vaughn** 
(pw|.oo.) is the fame as the Siatutum Wallia. Mr. Barringtou, in 
his Observations on the Antient Statutes, (p. 74) tells ns, that: the 
Staiutvm Wallia beflVs date apud Rotbelanum t what is now called 
Rhuydland in Flintshire. Though Edward fays, that terra IVallia 
prius regi jure ftodali fubj-.cfci) yet Mr. Barrington afTures us, that the 
feudal law was then unknown in Wales, and that " there are at 
«' prefent in North Wales, and it is believed in South Wales, no 
" copyhold tenures, .and fcarcely an inftance of what we call 
'• manerial rights ; but the property is entirely free and allodial. 
u Edward, however, was a conqueror, and he had a right to make 
** ufe of his own words in tire preamble to his law." 10. 75. 

Note 3, page 95, line 8, word Jbites. — By this union of Wales- 
with England,, twenty-feveu members were added, to the Engl »ih- 

. houfe of commons* No county or town in Wales fends more than 
one member, except the county of Monmouth, which returns two. 
Note 4, page 96, line 5, word kingdoms. — Trne laws in Scotland. , 

• .concerning the tenures of land, and of confequeuce the cenftitu- 
tion of parliaments and the royal prerogatives, were founded uporv 
the fame feudal principles as the laws refpecting thefc fnbjects in 
England. It is faid, that the feudal" polity was eftablilhtd ■ iirft in- 
England ; and was afterwards introdaced into Scotland ia-inucati»n. 

B*. 
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of the Englifh government. But it continued in its original form 
much longer in Scotland than it did in England, and the changes 
in the Scotch government, perhaps owing to the circumftance that 
they are more recent, are far more diftin&ly marked and defined; 
than they are In the hiftory of the Engliili conftltution. And per- 
haps the progrefs of the Scotch parliament affords a clearer eluci- % 
dation of the obfeure and ambiguous points in the hiftory of the 
reprefentation and constitution cf our country, than any arguments 
or authorities that have yet been adduced. But a particular dif- 
ctiilion of this fubjedt. would far exceed the limits of a note, and 
will be referved'for a future occafion. But for an account of the 
-parliament of Scotland before the union, and of the laws relative 
to the election of the reprefentative peers and commoners of Scot- 
land, I fhall refer the ftudious reader to Mr. Wight's valuable /a- 
futry into the Rife and Progrefs of Parliament chiejiy in Scotland, (<Juar- * 
toed.) Iris fuppofed, that we owe the lower houfe of parliament 
in England, to the accidental circum (lance that the barons and the- 
reprc&ntatives of the counties and boroughs had not a room large 
Ibpugh to contain them all; but in Scotland, the three eftates af-. 
ftmbled always in one houfe, had one common prefidept, and de- 
liberated jointly upon all matters that came before them, whether, 
of a judicial or of a legi flat ive nature. (Wight^ %%) In England 
the lords Ipiritual were always ftyled one. of the three eftates of the 
realm] but there is. no authority that they ever voted in a body 
diftind: from the lords temporal. In the Scotch parliament the. 
tfrreefftatcs were, i. The bifhops, abbots, and other prelates who { 
had a feat in parliament, as in England, oh account of their bene- , 
iices, ox rather lands, w^hich they held in capite, i. e. immediately of ■? 
$xe crown : %. The barons, and the cpmmiflibners of fliires, who, 
were the reprefentatives of the finaller barons, or the free tenants . 
of the king : 3. The burgcfTc«| or the representatives of the royal: 
boroughs. Craig aflilres us, nihil ratum cjfe, nihil legis <otH habere^ nifi . 
quod omnium trium ordinum eonfenfu conjunSlo conjiitutum eji ; ita fatten ut- 
itnius cujufquLordinu per ft i major pars confentiens pro totb or dirt e fufficiaU 
Seio bodie cwtrowrti, an duo or dines dijfentiente tertio, quaji major pars „ 
Uges condere pojfint ; cvjus partem neganUm boni omnes, et quicunque <&, 
hae re fcripfcrutrt pertinaciffme tuentur, alioqui duo ordines in everjionem. 
Urtii pojfmt couf nitre. (De Feudis, lib. i. Dieg. 7. f. n.) But fome 
writers have lince prefumed to controvert this doctrine. (fVight t 
83.) It is. ftrange that a great fundamental point, wnfch was likely 
to occur frequently, fhould remain a fubjeA of doubt and cbntro- - 
verfy. But we fliould,now be inclined to think, that a majority of 
©ncof the eftates couhtnothave refilled a majority of each of the. 
other two, as it cannot ealily be fuppofed, that a majority of th*. 
Spiritual lords would have confented to thofe ftatutes, which, from. 
the year 1587 to the year 1690, were enacted for their impoverifli- 
ment, and finally for their annihilation* At the time of the u- 
uion, the Scotcfr par lament confifted only of the other two ef- 
tates. With regard to law-s concerning contracts and commerce* 
and perhaps atfo crimes, the law ot Scotland is in. a great degree 
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conformable to the civil law ;. and this, probably, was owing fa 
their frequent alliances and connexions with France and the con- 
tinent, where the civil law chiefly prevailed. 

j . Note 5, page 96, line 24, figures 2,000,000/. — Accurately, 
h997flb$l' '8*. 4$</. the fum railed by a land tax of 4/. in the pound. 
Note 6, page 96, line 39, word commons,— By the 25th article it 
is agreed that all laws and ftatutes in either kingdom, fo far as 
they are contrary to thefe articles, (hall ceafe and become void. 
From the time of Edw. IV. till the reign of Ch. IL both inclufivc, 
our kings ufed frequently to grant, by their charter only, a right 
to unreprefented towns, of fending members to parliament. The 

. laft time this prerogative was exercifed, was in the 29 Ch. II. who 
gave this privilege to Newark ; and it is remarkable, that it was 
alfo the firfttime that the legality of this power was queftioned in. 
the houfe of commons, but it was then acknowledged by a major- 
ity of 125 to 73. (Comm.Jour. 21 March > 1676-7.) But notwith- 
flanding it is a general rule in our law, that the king can never be 
deprived cf his .prerogatives, but by the clear and exprefs words ^ 
of an act of parliament ; yet it has been thought, from this laft 
article in the act of union, that-, this prerogative of the crown is . 
virtually abrogated, as- the excrcife of it. would neceflarily deftroy 
the proportion of th$ reprefentatives for the two kingdoms. (See 
J Doug. ML Cafes, 70.; The Preface to Glartv. Rep. and Shnfon's Laio 
*f Slecl. 91.) It: was alfa agreed, that the mode of the election * 
of the peers and commons fhould be fettled by an act pafled in 
the parliament of Scotland, which was afterwards recited, ratified,, 
and made part, of the act of union. And by that fhtuteit was enacted, 
tbat.of the 45 commoners, 30 fhould be elected hy the fhircs, and 15 , 
by the boroughs.; that, the city. of Edinburgh ihould elect one,, 
and that the other royal borpaghs fhauld.be divided into fourteen 
diflricts, and that each diftrict fhould return one : and it was alfo 
provided, that no perfon fhould eleC^r, or be elected one of the 45, 
but who would have been capable of electing, or of being elected, 
a representative of a fhire or a borough to the parliament of Scot- 
land. Hence the eldeft fon of any Scotch peer cannot be elected 
one of the 45 reprefentatives ; for by the law of Scotland, prior 
to the union, the tldeft fon of a Scotch .peer was incapable of fit- 
ting in the Scotch parliament. -{Wight, 269.) There feems to be 
no Satisfactory reafon for this reflection, which would not equally 
extend to the exclufion of all the other fous of a peer. — Neither 
.can fuch eldeftrfon he entitled to be enrolled and vote as a free- 
bolder for any commiflioner of a fhire, though otherwife qualified, . 
as. was lately.determined,by the houfe of. lords, in the cafe of lord 
feaer, Marcb 26, 1793.5 $ut the eldeft ions of Scotch peers may 
reprefent any place in , England, as many do., (* JJatf. Free. 12) 
The two ftatutes, 9 Ann, c, 5. and 33 G. II. c 20. requiring knights 
cyf fhires and members fpr boroughs to have refpectivcly 600/. and 
$00/. a. yea^ are ekprefsly confined to Eugland. But. a commif- . 
fioner of a .fhire ruuft.be a freeholder; and it is a general rule, tha* 
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that none can be elected, but thofe who can elect. {W'gkt t 2S9 ) 
And till the contrary was determined by a Committee of the- houfe 
of commons in the cai'c of Wigtown in 1775, (2 Doug. 18 r.) it was 
fuppofed, that it was neceflary that "every reprefentative of a bor- 
ough fhbutd be admitted a burgefs of one of the boroughs wjiich 
he reprefented. (IVigbt, 404.) It (till holds generally true in fhirts 
in Scotland, that the qualifications of the electors and elected are 
the fame ; or that eligibility and a right to elect are convert iWe 
terms. Upon fome future occaflon I fhall endeavour to prov* rK 

, that, in the origin of reprefentation, they were univerfally the 

' fame in England. 

Note 7, page 97, line 5, word/^r. — Since the union, the follow- 
ing orders have been made in the houfe of lords refpecting the 
peerage* of Scotland. Queen Anne, in the feventh. year of her 
reign, had created James duke of Queenfbury duke of Dover, with * 

' remainder in tail to his fecond fon, then earl of Solway in Scot- - 

" land ; and upon the aift of January 1708-9, it was refolved by 
the lords, that a peer of Scotland claiming to fit in the houfe of 
peers by virtue of a patent pafied under the great feal of Great 
Britain, and who now fits in the parliament of Great Britain, had 
no right to vote in the election of the frxteen peers whoare to rep- 
resent the peers of Scotland in parliament. 

The duke of Hamilton having been created duke of Brandon, 
it was refolved by the lords on the aoth of December 1711, that 
no patent of honour granted to any peer of Great Britain, wfeo • 
was a peer of Scotland ^at the time of the union, fhould entitle 
him to fit in parliament. Notwithstanding this refolution gave 
great offence to the Scotch peerage, and to- the- qtteen and her 
miniftry, yet a few years afterwards, when the duke of Dover r 
died, leaving the earl of Solway, the next in-' remainder* an infant, . 
who, upon his coming of age, petitioned the king- for a* writ of -" 
fummons as Duke of Dover ; the queftion was again argued on the 
18th of December 17 19, and theciaim as before difalk) wed. (See 
the argument, 1 P. Wms. 582.) But in- 1782 the duke of HamiU ■ 
ton claimed to fit as duke of Brandon, and the queftion being re- 
ferrcdro the judges, they were unanimouftyof opinion,- that the 
peers of Scotland are not disabled from receiving, fubfequently to 
the union, a patent of peerage of -Great Britain, with all the privi- 
leges ufually incident thereto. Upon which the lords -certified to - 
the king, that the writ of Cummons ought to be. allowed to the 
duke of Brandon, Avho now enjoys a feat as a Britifh peer. (6th . 
June, 178a.) But there never was any objection te an Englrfh . 
peer's taking a Scotch peerage by- defcent; and therefore* before 
the Iaft decifion, when it was wiihed to confer an Englifh title upon., 
a noble family of Scotland, the eldeft-fon of the Scotch peer was 
created in his father s life-time an Englifh peer, and this creation . 
■was not affected by the annexation by inheritance of the , Scotch . 
peerage.^ On the 1,3th February 1787, it was refolved, that the.- 

- carl of Abefcora ajad the duke cf (^ueenlbury, who had beta 
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chofcn of the number of the fixteen peers of Scotland, having 
been created peers of Great Britain, thereby ceafed to fit in that 
houfe at representative of the peerage. See the argument in Ann. 
Reg. for 1787, p. 95. At the election occasioned by the laft refo- 
lution, the dukes of Qucenfbury and Gordon had given their votes 
as peers of Scotland contrary to the refolution of 1709 ; in confe- 
quence of which it was refolved 18th May, 1787, that a copy of 
that refolution fliould be tranfmitted to the lord rcgifter of Scot- 
land as a rule for his future proceeding in cafes of election. 

The duke of Quecnflbury and marquis of Abercorn had tender- 
ed their votes at the laft general election, and their votes were re- 
jected ; but notwithftandiAig the former refolutions, on 23d May, 
*793» it was refolved, that if duly tendered they ought to have 
been counted. One may venture to fay, that fome of thefe refolu- 
tions muft neceflarily have ariien from a mifcoilftr action of the 
ftatute of union, or a mifconception in the peers of the true prin- 
ciples of their own authority and jurisdiction. 

Note 8, page 98, line 19, word Scotland. — Acts of parliament 
in general patted fince the union, extend to Scotland ; but where a 
ftatute is not applicable to Scotland, and where Scotland is not in- 
tended to be included, the method is to declare by provfjb that it 
does not extend to Scotland. 3 Burr, 853. 

Note 9, page 99, line 34, word Northumberland. — Seethe cafe of 
the 'King v. Cowie, in 2 Burr. 834, in which lord Mansfield fee me 
to have collected 4nd methodized all the learning rcfpe&ing the 
constitution of the town of Berwick upon Tweed. 

Note to, page 100, Kile 3, vord^W. — The'title of the king 
1ras conferred upon him and his fuccefi'ors by a ftatute parted in 
Ireland exprefsly for that purpofe, and it was made treafon for any 
inhabitant of Ireland to deny it. 33 Hen. FIJI. c. I. Irijb Stat. 

Note ir, page ioi, line 27, word them. — Lord Ctfke citing this 
in Calvin's cafe, 7 Co. % i, infer ts this parenthtfis, viz. "(which 
is to be under ftood unfefsfpecially named.)" 

Note 1 4, page 103, line 4, word boufc$. — The hiftory of the pro- 
ceedings of the kifli parliament, lately published by Lord Mount- 
morres is a very valuable acceffion to conftitutional learning, It 
» a publication, which, beiides being immediately ufeful to Ireland) 
affords much important information to thofe who are (iefirous of 
having a well-grounded and an accurate knowledge of the Engliih 
constitution ; for the public proceedings of the neighbouring king- 
doms of Scotland and Ireland may furuiOi ftrong arguments from 
analogy, when difficult queftions arife in our government, and thev 
are fometimes irrefragable evidence of ancient principles which 
were once common to them all. It w probahfc that the journals 
of the Scotch parliament would ftill be found a rich mine of con- 
ftitutional and legal information. Works of that kind ought to be 
printed at the charge of the nation; for though they are of great 
value to the public, yet they do not yield a fufficient portion of 
profit or fame to induce individuals to take upon themtelves the 
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labour and expenfe. It is much to be lamented that the journals 
\ .of the Englifh houfe of lords have not yet /been digefted and reduc- 
ed into order by an index. 

Lord Mountmorres obfcrves upon the ftatute referred to by the 
learned judge, that to repeal Poynings' law it required the confent 
of the greater number of the lords and commons , which, if it meant any 
| thing, inu ft fignify a majority not of thofe who happened to be 

' prefent, but of the whole number fummoncd to parliament; and 

I that the requifition in that fenfe was ftridlly complied with in 171 V 

' when Poynings' law was repealed. 1 Vol. p. 53. 

1 {hall here take the liberty to fubjoin an extract from what lord 
Mountmorres calls " a fhort view of the former, ami of the 
" prefent method of pafling., laws and of holding parliaments in 
" Ireland," as it contains a clearer and more authentic account 
than I could eliewhere collet: 

" Before a parliament was held, it was expedient, antecedent to 
" one thoufand feven hundred and eighty- two, that the lord 
" lieutenant and council fhould fend over an important bill as a 
*' reafon for fummoning that atfembly. This always created vio- 
** lent difputes, and it was conftantly reje&ed ; as a money bilf, 
" which originated in the council', was contrary to a known max* 
" im, that the commons hold the purfe of the nation ; and as all 
44 grants originate from them; fince, in early times, they were 
M ufed to confult with their conftkuents upon the mode, duration, 
** and quantum of the fupply. 

" Proportions for laws, or heacfexrf bills, as they arc called, origp. 
M inated indifferently in either houfe. After two readings and a 
« committal, they were fent by (he council to England, and were 
•* fubmitted, ufually by the EnglUh privy council, to the attorney 
•'and fclicitor general; and from thence they were returned to 
" the council <of Ireland, from whence they were fent to the com* 
". mbns, if they originated there, (if not to the lords,) and after. 
44 three readings they were fent up to the houfe of Lords, where 
** they went through the fame fta'ges ; and then the lord lieutenant 
, " gave the royal silent in the feme fonfr which is oblervcd in 

* Great Britain. 

" In all thefe ftages in England and Ireland, k is to be remem*. 
41 bered, that any bill was liable to be rejected, amended or altered ; 
« but thai when they had patted the great feal of England, no al*- 
41 teration could be made by the Irifh parliament. 

" At prefent, by the chief baron Yelverton's law, it is not necti^ 
fary lor the council to certify a bill under the great fcai of Ireland, 
*« as a reafon for fummoning a parliament, but ip is ordered to l*c 

* convoked by proclamation from the crown, as it is fummoaed in 
'•• England. 

*' Touching bills, they now originate in either houfe, and go 
ic from one to the other, as they do in England ; after which, they 
4< are depofited in the lords' office, when the clerk of the crown 
" takes a copy of them, and this parchment is atteftcd to be a true 
'•* copy, by the great feal of Ireland on the left fide of the inftruaienc 
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f * Thus they are fcnt to England by the Irifli council, and if they 
" are approved of by the king, this tranfmifs, or copy, comes back 
<c with the great feai of England on the right iide, with a commiilioa 
a to the lord lieutenant to give the 'royal aflent. Alt bills, except 
« money bills, remain in the lords* office ; but bills of fupply are 
*' lent back to the houfe of commons to be prefented by the ipeaker 
** at the bar of the lords for the royal aflent. Hence it is maniieft, 
'" that no alteration can now be made in bills, except in parliament, 
" as the record or original roll, remains in the lords' office till it 
f obtains the royal aflent. 

" Of thjc rejection of bills, or not returning them from England, 
u it is faid there are very few inftances of fuch a refufal by the 
« crown flnce one thoufand feven hundred and eighty-two ; though, 
" doubtldTs, the royal negative in both kingdoms is as clear a priv- 
** lege as any other prerogative." i Vol. 57. 

Note 13, page 104, line 5, word Ireland.-* Prynne in his learned 
argument has enumerated feveral ftatutes made in England from 
the time of king John, by which Ireland was bound. (8 St. Tr. 343.) 
Tbat was an argument to prove that lord Connor Maguirc, baron 
■of Inneikillin in Ireland, who had committed trcafon in that coun- 
try, by being the principal contriver and inftigator of the Irifli re- . 
belli on and maflacre in the time of Car. I. and who had been 
brought to England again ft his will, could be lawfully tried for it 
in tiie king's bench at Weftminfter by a Middlefcx jury, and he 
culled of bis trial by his peers in Ireland, by force of the ftatute 
of $s Hen. VIII. c. 2. 

The prifoner having pleaded to the jurifdiclton, the court, after 

hearing this argument, over -ruled the plea, and the decifion was 

approved of by a refblution of the two houfes of parliament, and 

lord Maguire was found guilty, and was afterwards executed at 

'Ty DUrn as a traitor. 

Note 14, page 104, line 17, word tvbalfoever. — By an a<5t patted 
in, the 2.2 Geo. III. c, $3' the ftatute of Geo. T. is Amply repealed. 
But as the ftatute of Geo. I. was thought to be merely declaratory 
of the former law, the repeal of it could product no further opera- 
tion than to render the law infome degree lefs clear than that ftat- 
ute had made it. Therefore to produce the intended effe<5t, it 

" required another ftatute which wa3 parTed in the 23 Geo. III. c. 28. 
which exprefsly declared that in all cafes whatever the people of 
Ireland fliould be bound only by laws enacted by his majefty and 
the parliament of that kingdom ; and that no appeal or *vrit of 
error from any court in Ireland iliould for the future be brought 
into any of the' courts in England. This latter proviiion is in fome 
degree a natural confequence of the former, otherwife the privation 
of the. benefit of the learning and impartiality of our judges and 

, noufe of lords might be confldered as a real and fubftantial advan- 
tage loft by grafping at liberty and in dependency which .arc often, 
as in this inftance, a mere ihadow and a name. 



S^r MK. christian's NOTES. Jtntfiod. 

Note 15, page 107, line 15, words 5 Geo. III. c. 7.6-a/id 39. — c. 26. 
is called the vetting- a&, and c. 39. the regulating act. 

Note 16, page 108, line 36, word laws See an elaborate and 

learned argument by lord Mansfield to prove the king's legiflative 
authority by his prerogative alone over a ceded conquered country. 
Coivft. 204. 

Note 17, page no, line 25, word Jiatutts. — By 22 Geo. III. c. 46. 
his majefty was empowered to conclude a truce or peace with the 
colonies or plantations in America, and by his letters patent to 
fufpend or repeal any ads of parliament which related to-thofe colo* 
nies. And by the firft atticle of the definitive treaty of peace and 
friendfliip between his Britannic majefty and the United States of 
America, figned at Paris the 3d day of September, 1783, his Britan- 
nic majefty acknowledges the United States of America to be free* 
fovereign, and independent States. (Ann. Regift. 17 83, State Papers.) 
And 23 Geo. III. c. 39. gives his majefty certain powers for the 
better carrying on trade and commerce between England and the 
United States. 

Note 1 8, page 113, line 1, words diecefe does ww.— When the 
dioicbia, or the diftrid: over which the biihop exercifed his fpi ritual 
functions, was divided into lefTer portions for the fuperintendence 
of his clergy, a word of fimilar import was adopted, paroicbia. And 
in ancient times, Mr. Selden thinks, the words were ufed indifcrim* 
inately. Sum. Ec. L. 59. 

Note 19, page 114, line 1 6, words one parijh.— But at prefent the 
boundaries of the one afford nq evidence or inference whatever of 
the boundaries of the other. 

Note 20, page 1x5, line 31* word mils. — In the 13 and 14 Car, 
a. c. 12. which provides that when a parifh.is fo large that it can- 
not have the benefit of the overfeers and provifion . for the poor 
.appointed by the 43 JRliz, c. 2. two oyerfeeM may be appointed 
for every townfhip or village in fiich parifti. in this.ftatute the. 
words town/bip and village have always heen thought fynonimous* 
But it has been held that wherever there is a conftahle, there is a 
townfliip. (1 T. &. 376 ) Parifhes in fome counties, as in part ©f 
Bedford flii re, are divided into tithings. ^2 Ludert, 5 1.1.) 

Note, 21, page ix6, line 7> wrd #^«i^r.-^^e#minfter waft, 
que of the new. hifhopricks created by Henry Vlli out of the rev- 
enues of the djflblved tnonafterjes, 42 Burn, E. L. 78,), Thomat 
Thir^jr w*s, the only bifliqp that ever filled that fee : {Godw. Comm* 
df Pro/. 570.) he furrendered the biflioprick to Ed. VJ. 30 JVIarci^ 
X550, and on the fame day it was duTolyed.and added again to the 
IjUnoprick of London. ^(Rym.foed. 15. torn. p. 222.) <Jucen Maryj 
afterwards filled tjhe church with Benedictine monks, aqdJEIiz. hy~ 
authority of parliament, turned it into, a collegiate church fubj&clfc 
to a dean ; but, it retained the name of cityv not perhaps becaufe, 
it had been a hi {hop's fee, but becaufe, in the letters patent eredk- 
ing it int* a bilhoprick, king Henry declared, wlvmrn* itafue tt p*r 
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prafentes ordinamut quod ecclefta tatbedralh et fides epj/cepalit t ac quod 
tota villa noftra Wepmonaficriijit civ it as, ipfomque civitalem IVefimonaperii 
vecati et nominari volumus et decernimus. There was a fimilar claufe 
in favour of the other five new created cities, viz. C better, Peter- 
borough, Oxfofrd, Glouceftef , and Briftol. The charter for Chcf- 
ter is in Gibf. Cod. 1449 ; and that for Oxford in Rym. Foed. 14 
torn. 754. Lord Coke fcems anxious to rank Cambridge among the 
cities, becaufe he finds it called civitas in an ancient record, which 
he "thought it good to mention in remembrance of his love and 
" duty,tf/w<* matri academic Cantabrigia? {Co.Litt. 1 00.) The prefent 
learned Vincrian profefTor of Oxford has produced a decifive au- 
thority Chat cities and bifhops' fees had not originally any neceffa- 
ry connexion with each other.— Jt is that of Ingnlphus, who re- 
lates that at the great council aflcrabled in 107a, to fettle the claim 
of precedence between the two archbtfhops, it was decreed that 
bifb ops' fees fhould be transferred from towm to cities. (1 Wood. 
SOZyJ In WUL Malm. Scrip. Ang. p. 214. it is concejfum eft efifcoph 
tie villi* tranftre in cwilatcx. » 

The accidental coincidence of the fame number of biftiops and 
cities- would naturally produce the fuppofition that they were con- 
>ne«Sfced together as a necefTary caufe and effect It is certainly (a* 
Air. Wooddefon obferves) a ftrong confirmation of this authority, 
that the fame distinction is not paid to brlhops* fees in Ireland.— 
Mr. Hargraveinhis-Rotes to Co. Litt. no. proves* that, although 
Weftminftcr is a city, and has fent citizens to parliament fince the 
time of Ed. VI. it never was incorporated- ; and this is a ftriking 
inftance in contradi&fen of the learned opinions there referred to, 
•viz. that the king could not grant within time of memory to any 
rplace the right of fending members to parliament without firft 
•creating that place a corporation. 

Note 2*, page 117, line 6, word wapentake* .-—Et quod Angli vocattt 
■hnndredum, eemitatus Yarkjbire, Lincoln/hire, Nottingbamjbire^ Leicefler^ 
Jbite % et Northampton/hire, vacant wapentacbium (Ll.Sdiv. c. 33.) And 
; it proceeds to explain why they are called fo, viz. becaufe the peo- 
ple at a public meeting confirmed their union with the governor 
'by touching his weapon or lance. 

Note 23, page 122, line 4, word ntbcrs. — 3 Geo. I. c. 5. for the 
regulation of the office of fheriffs, enumerates twelve cities, and 
-five towns, which are counties of themfelves, and which have con- 
feqnently their own fheriffs. The cities are London, Chefter, 
Briftol, Coventry, Canterbury, Exeter, Gloucefter, Litchfield, 
-Lincoln, Norwich, Worcefter, York. The town* are, Kingfton- 
•upon-Hull, Nottingham, Ncwcaftle-upoa-Tyne, Pool, Southamp- 
ton. 
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BOOK THE FIRST. 
OF THE RIGHTS OF PERSONS. 

CHAPTER THE FIRST. 

Of the ahfolute Rights of Individuals. 

Note i, page 124, line 34, word puniJhmenU — The diftincfeion 
1 between private wrongs and public wrongs is more intelligible, and 
more accurately limited by the nature of the fubje&s, than the 
liiftindtion between the rights of things, and the rights of perfons : for 
all rights whatever mud be the rights of certain perfons to certain 
things. Every right is annexed to a certain character or .relation, 
which rach individual bears in fociety. The rights of kings, lonjs, • 
judges, hufbands, fathers, heirs, purchafers, and occupants are all 
fiepeudent upon the refpe&ive characters of the claimants. Thefe 
rights might again be divided into rights to poffefs certain things, 
and the rights to do certain actions. This latter clafs of rights 
conflitute powers and authority. But the diflincStion of rights of 
perfons and rights of things in the firft two volumes of the Coriimen* 
' taries, feems to have no other difference than the antithefis of the 
cxpreffion, and that too refting upon a folecifm ; for the expreflion, 
rights of things, or a right of a horfe, is contrary to the idiom of 
the Englifh language : we fay, invariably, af right to a thing. The 
diftin&ion by the learned Judge, in the firft two volumes, appears, 
jn a great degree, to. be that of the rights of perfons in public 
ftations, and the rights of perfons in private relations. But as the 
.order of legal fubje<Sts is, in a great raeafure, arbitrary, and does 
not admit of that mathematical arrangement, where one propor- 
tion generates another, it perhaps would be, difficult to difcover 
any method more fatisfa&ory, than that which the learned Judge 
.has purfued, and which was firft fuggefted by lord C. J. Hale. Sec 
Hales Analyfis of the Laiv. 

Note 2 y page ia6, line 19, vrord-fanBion. — This diftin&ion feems 
f to convey" a do&rinc that can hardly bear examination, or be ' 
reconciled with found law and morality. The circumftance of 
publication as evidence of {hamelefs profligacy and hardened de- 
'pravity, may alter the nature of the punifhment, but cannot 
alter the ixitrinfic criminality of a vicious acX Whatever is 
-jiernicious to fociety as an example, mxift neceflarlly be vicious and 
deftructive in itlelf. What is ruinous and criminal to repeat aryl 
.follow, muft alfo be ruinous and criminal to commence. Human 
: laws prohibit every where the guilty a&ion, but puniilimciit can 
,only be the confluence of detection. 

Note 3, page ia8, line 37, word reJlraint-~-Thi6 fe&ion is one of 
jthevery few intelligible defcriptions of liberty, which Jiave hitV 
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crto been communicated to the world. Though declamation and 
eloquence in all ages have exhaufted their (lores upon this favourit * 
theme, yet reafon has made fo little progrefs in afcertaining the 
nature and boundaries of liberty, that there are very few author* 
indeed, either of this or of any other country, which can furniih the 
ftudiou3 and fcrious reader with a clear and coniiftcut account of 
this idol of mankind. Thoufands worfhip it, and arc tven ready 
to offer their Mood as a facrifke to it, under the form of a tree, a 
cap, or a cockade. Thefe foolifh fymbols, with various watch* 
words of fedirion equally unmeaning, may enflame the pallium of 
the vulgar for a time, when practiced upon by all the artifices of 
deligning and wicked men, and may drown the voice of reafon and 
fobriety, but the cqnfequences arc too terrible to lafl long. Anar- 
chy muft reform itfelf, or in a country where every crime is com- 
mitted, and where neither life, pcrfon, nor property is fecure, iir 
fuch a war of all againft all, each for his own fake will foon de* 
mand a truce, and offer articles of capitulation. 

A more extcnfive difcuflfum of this iubjeel will be referred for a 
future occalion, when I fhall endeavour to prove that Englifhmcn 
at • prcfent poffefs every fpecies of liberty in a higher degree tl.;n 
ever wasenjoved in any other country, and even in a degree un- 
known to their anceftors. But I fliall here briefly fubjoin the dif- 
ferent notions conveyed by the word liberty^ which even by. the 
jnoft eminent writers and orators are generally confounded to* 
gerher. 

The llhettas quidtibct facicn<!i> or the liberty of doing every thing 
which a man's paffionsurge hinvto attempt, or his ftrength enables 
him to effect, is favagc ferocity ; it is the liberty of a tyger and 
not the liberty of a man. 

** Moral or natural liberty (in the words of Burlamaqui, ch. 3. 
" f. 15.) is the right whifh nature gives to all mankind of difpof- 
* ing of their perfons and property after the manner they juJv»«: 
'* moft confonant to their happinefs, on condition of their acting 
'< within the limits of the law of nature, and that they do not any 
" way abufe it to the prejudice of any other men." 

This is frequently confounded, and even by the learned Judge 
in this very fection, with favage liberty. 

Civil liberty is well defined by our author to be " that of a 
" member of fociety, and h no other than natural liberty fo far re- 
ftrained by human laws (and no farther) as is neceflary and ex> 
" pedient for the general advantage of the public." 

Mr. Palcy begins his excellent chapter upon civil liberty with 
the following definition : « Civil liberty is the not being retrained 
«* by any law, but what conduces in a greater degree to the public 
u welfare.'* B. vi.e. 5. 

The archbifhop of York has defined " civil or legal liberty to 
'* be that which confifb in a freedom from all reftrawts exeeptfuck 
" as eftablifhed law impofes for the good of the community, to 
" which the partial good of each individual is obliged to give 
•* place."— (A fermon preached Feb. »i, 2777> P* *9-) 
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All thefe three definitions of civil liberty arc clear, diftindfc, and: 
rational, and it is probable they were intended to convey ex- 
actly the fame ideas ; but I am inclined to think that the definition 
given by the learned Judge is the mod perfect, as there are many 
reftraiuts by natural law, which, though the eftabliftied law docs 
not enforce, yet it does not -vacate and remove* 

In the definition of civil liberty it ought to be underftood, or 
rather exprefled, that the restraints introduced by the law fhould. 
be equal to all, or as much fo as the nature of things will admit. 

Political liberty may be defined to be the fecurity with which, 
from the conftitution, form, and nature of the eftabliihed govern- 
ment, the fubje&s enjoy civil liberty> No ideas or definition s^ire 
more diftinguifhable than thofeof civil and poetical liberty ; yet 
they are generally confounded ; and the latter Rnnot yet claim an 
, appropriate name.— The learned Judge ufes political and civil liber- 
ty indifcriminately ; but it would perhaps be convenient uniformly 
to ufe thole terms in the refpe&ive fenfes here fuggefted, or to have 
fonie fixed fpecific denominations of ideas, which in their nature are 
fo widely different.— The laft fpecies of liberty has probably more 
than the reft engaged the attention of mankind, and particularly of 
the people of England. Civil liberty, which is nothing more than 
the impartial adminiftratkjn of equal and expedient laws, they 
have long enjoyed nearly to as great an extent, as can be expected 
tinder any human eftabhftment. 

But fdmc who are zealous to perpetuate thefc ineftimable Uef- 
fings of civil liberty, fancy that our political liberty may be aug* 
mented by reforms, or what they deem improvements in the con* 
ftitution of the government. Men of fuch opinions and difpofitions 
there will be, and perhaps it is to be wiflied that there fliould be, 
in all times. But before any fcriojs experiment is made, we ought 
to be convinced by little lefs than mathematical dejnonftration, that 
wcfhall not faenfice fubftance to form, the end to the rr.fctns, or 
exchange prefent pofieflion for future profpects. It is true, that 
civil liberty may exift in perfection under an ab&iiute monarch, ac- 
cording to the well-known verfc : 

Fallitur egrtglo quifquh ftib ft inapt credit 

Se r vii'.U7n* Lilettas nuuqumn gratior extat 

G)uam fub rege pio. Claud. 

lint wljat fecurity can the fubje<5U have for the virtues of his fuc- 
' ;tiioi ? Civil liberty can only be fecure where the king has no. 
. power to do wrong, yet all the prerogatives to do good. Undc * 
fuch a king, with two houfes of parliament, the people of England 
have a firm reliance that they will retain and tranfmit the bleilings 
of civil and political liberty to the lateft poftcrity. ^ 

There is another common notion of liberty, which is nothing 
more than a freedom from confinement. This is a part of civil lib- 
erty, but it being the nioft important part, as a man in a gaol can 
have the exercife $nd enjoyment of few rights, it is «*?' e{oxw> called 
liberty. 



Chap. i. mr. christian's notes* ap 

But where imprifonment is neeeflary for the ends of public juf- 
tice, or the fafety of the community, it is perfectly continent with 
civil liberty. For Mr. Paley has well obferved that, ** it is not the 
44 rigour, but the inexpediency of laws and a£ts of authority* 
** which makes them tyrannical.'* (B. vi. c. 5.) 

This is agreeable to that notion of civil liberty entertained by 
Tacitus, one who was well acquainted with the principles of 
human nature and human governments, when lit fays, G~*hnfs 
regnantur p auto jam adduftius, quam cater* Germanorum gentes, m\Ji»m 
tamen fupra liber tat ent. De Mor. Ger. C. 43. 

It is very furprifing that the learned Commentator fhnuld cite 
with approbation (p. 6. and 125.) and that Monteiquieu flu uld 
adopt {b. xi. c. 13.) that abfurd definition of liberty given in J-if- 
tinian's InfKtUtes ftyFacultas ejus, quod cuique facere libet, niji Quid *ai, 
out jure prebibetur. In every country, and under all circuniilaiK'**, 
the fubjects pofTefs the liberty described by this definition 

When an innocent negro is feized and chained, or is driven t«"> 
his daily toil by a mercilefs mafter, he fH.ll retains this ihtoitb of 
liberty, or that little power of action, of which force and ha* - 
barous laws have not bereft him. But we muft not have recourle 
to a fyftem of laws, in which it is a fundamental principle, quod 
principi placuit, legts babet vtgorem, for corre& notions of liberty. 

So far the Editor thought it proper to fuggeft to the ftadent t! c 
different fignifications of the word liberty ; a word which it is of 
the utmoft importance to mankind that they flxould clepily com* 
prehend ; for though a genuine fpirit of liberty i* the noble ft 
principle that can animate the heart of man, yet liberty, in all 
.. times, has been the clamour of men of profligate live? anddd- 
perate fortunes: Falso libertatis vocabulum obtertdi ab iis, qui prin/Jiiw 
degeneres t in publicum exifioft nihil fpei, niji per difcordias babtant. (T;t. 
11 Ann. c. 17.) And the firfl fentence of our Hooker's KecIeliyfiS- 
cal Polity contains not Iefs truth and eloquence.: "He that gouh 
" about to perfuade a multitude, that they are notfo well govtni- 
*• ed as they ought to be, fh all never want attentive and favour a- 
«* ble hearers." 

This fubjed: will be refumed upon a future occafion, and will 
be elucidated by various inftances, particularly from the lavs aid 
conftitution.of this country; and the Editor cannot but cherifU 
even a confident hope, that they who acquire the moft infinite ac- 
quaintance with thole laws and that constitution, will always be 
the molt convinced, that to be free, is to live in a country whtrfc 
the laws are juft, expedient, and impartially adminiftcred, aud 
.where the fubjects have perfect fecurity that they will ever con- 
tinue fq ; and, allowing for fome flight and perhaps inevitable impc*^ 
fections, that to be free,' is to be born and to live under the En;- 
lifll constitution. Hanc retinete, quafo, Qiiirites^ quam vb&Ia tar.quan* 
hxreditaUnty major es 'ocjlri rdiqucrunt. Cic. 4. Phil. 

Note 4, page 129, line 16, word continue. — It is not to the foil or 
te-the ail of England that negroes are indebted for their liberty* 
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but to the efficacy, of the writ of habeas corpus, which can only be 
executed by the meriff in an Englifh county. — I do not fee how 
the matter's right to the fervice can fojjibly continue ; it can onfy 
aiife from a contract, which the negro in a ftate of flavery is in- 
capable or" entering into with his mafter. See page 451. 

Note 5, page 129, line a6, words none at all. — Lord Camden con*. 
eluded his judgment in the cafe of general warrants in the fame 
words : " One word more for ourfelves ; we are no advocates for 
w libels ; all governments muft fet their faces again ft them, and 
" whenever they come before us and a jury, we fhall fet our faces 
" againft them ; and if juries do not prevent them, they may 
* prove fatal to liberty, deftroy government, and introduce an- 
tt archy ; but tyranny is better than anarchy, and the worft govern* 
u ment better than none at all." a Wilf. aaa.^' 

Note 6, page 130, line 4, word England*— See a fuller account 
of Magna Charta> 4 vol. p. 424. 

Note 7, page 131, line 35, word »W*r.-^The diftin&ion between* 
murder and man daughter or felonious homicide, in the time of 
•Braeton, was in a great degree nominal. The punifhraent of both 
was the fame ;. for murder as well as manflaughter, by the cemmoa. 
law, had the benefit of clergy. &/I. 30a. 

Note 8, page 13a, line 1, wor^s atrocious a light. — .But if the 
child be born aKve, and afterwards die in confequence of the 
potion or beating, it will be murder (3 Inji. 50. 1 J*. Wms. 245.) ; 
and of courfe thofe who, with a wicked intent, adminiftered the 
potion, or advifed the woman to take it, will be accenaries before 
the -fact, and fubje& to the fame punifhment as the principal. 

Note 9, page 13 a, lice 9, words aclually born.-~\t may have 2* 
diftributive fhare of inteftatc property even with the half blood; 
(1 Vef. 81.) : it is capable of taking a devife of land (a Atk. 117, 
j Freem. 244. 293.) : it takes under a marriage fettlen*ent, a pro?, 
vifion made for childrealiving at the death of the father (1 Vef. 85.). 
,And it has lately been decided, that marriage, and the birth of ». 
pofthumous child, amount to a revocation of a will executed pre- 
vious to the marriage, (j T. R. 49.) It takes land by defceot^ 
though in that cafe,the prefumptive heir may enter, and receive the 
profits for his own ufe till the birth of the child (3 rYUf. 526.), 
which feems to be the only interefl it lqfes by its fituation, See 
ajfo a vol. 17 a. 

Note 10, page 133, line 1,8, words or ZM.-T-See 4 vol. 30. 

Note 11, page 135, line 8, words ai : Jac. I. chap. a8.— « On$* 
fpecks of civil death may ftill exift in this country; that is, where 
a man by a& of parliament is attainted of treafon or felony, and; 
feving his life, is banifhed. for ever ; this lord Coke declares to be 
a civil death. But he fays, a temporary exile is nor; a civil death.. 
Co. Litt. 133V And for the fame reafon, where a man receives judg- 
ment of death, afterwards leaves the kingdom. for life, upon aeon* 
ditional pardon, this feems to. amount tp a civil deatfj ; this prac- 
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tice did not exift in the time of lord Coke,- who fays, that a man 
can only lofe his country by authority of parliament. lb. 

Note ra, page 13^ line 3 a, word ntceJ/Siy. — This id a compliment 
which, I fear, the common law does not deferve ; for although it 
did not punifli with death any perfon who could read, eren for 
any number of murders or other felonies, yet it inflicted death, 
upon every felon who could not read, though his crime was the 
jftealing only of twelve-pence farthing. 

Note 13, page 139, line 28, word regnum.—- See p. 276. 
Note 14, page 139, line 39, words aR of parliament,— It is faid 
that exile was Irft introduced as a punilhmcnt by the legislature in 
the 39th year of Eliz. when a ftatute enacted that u fuch rogues as 
«* were dangerous to the inferior people fliould be baniflied the 
«' realm ;** (39 £11%. c. 4. See Bart. Ant. Stat. 269.) and that the 
iirft ftatute |gs which the word tranfportatton is uftd in the J 8th C. 
U. c. 3. which gives a power to the judges at their difcretion either 
to execute or transport to America for life, the Mofs-troopers of 
Cumberland and Northumberland, {% Woedd. 498.) a law which 
very unneceifarily was continued till the 51 Geo. II. c. 42. and then 
made perpetual. This perhaps is the only inftancc in which the 
legislature has extended the term of trani Donation beyond four* 
teen years. But to perfons capitally convi&ed the king frequent- 
ly offers a pardon upon condition of their being transported for 
life. Many have at firft rejected this gracious offeY, and there 
feave been one or two inftances of perfons fo defperate as to peruft 
in the refufal, and who in confluence fuffered the execution of 
their fentencc. 

Note 15, page 142, line 4, word perform. — But by the laft high- 
way ac*t (13 Geo* III. c. 78.) two jufltices may either widen or divert 
any highway through or over any perfon's foi^ even without hia. 
confent, fo that the new way {hall not be more than thirty feet 
wide, and that they pull down no building, nor take away the 
ground of any garden, park, or yard. But the furveyor fliall 
offer the owner of the foil, over which the new way is carried, a 
I reafonable compenfation, which if he refufes to accept, the juf-. 

tices fliall certify their proceedings to fome general quarter feflions, 
and the furveyor ihall give fourteen days notice to the owner of 
t the foil of an intention to apply to the feflions ; and the juftices of 

\ the feflions fhall impannel a jury, who fliall affefs the damages,, 

which the owner of the foil has fuftained, provided that they do 
not amount to more than forty years purchafe. And the owner 
of the foil fliall ftill be entitled to all the mines within the Toil,,, 
\ which can be got without breaking the furfacc of the highway. 

Note 16, page 145, line 30, words grand jury. — Either at the 
aJtfizes or quarter feflions. The punilnment for offending againft 
this acl: not to exceed a fine of roo/. and imprifonment for three 
rnonths. Upon the trial of lord George Gordon, lord Mansfield 
I » and the court declared, that they were clearly of opinion that th's> 

! ftatute was not in any degree affe&ed by the bill of rights. X-74T* 

*g* M, jp. % * a. Doug. 571, 
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CHAPTER THE SECOND^ 

Of the Parliament. 

Note I, page 149, line 15, words ntb century. — The word parlia- 
tncntum was not ufed in England till the reign of Hen. III. fPryn. 
on 4 hip. 2.) Sir Henry Spelman in his Gloflary (vac. Pari.) fay&, 
Johannes rex baud die am parliamentum, nam hoc nomen non turn emicuit 9 
frd communis concilii regni Jormam et coa&ionem perfpicuam dedit. 

It was from the ufe of the word parliamentum that Prynne dis- 
covered lord Coke's manufcript, Modus tenendi parliamentum tempore 
regis Mdivardi, flit regis Etbeldredi, &c. to be fpurious. Lord Coke 
fet a high value upon it, and has allured us, " that certain it is, 
u this modus was rehearfed and declared before the conqueror at 
" the conqueft, and by him approved." (4 /«/?. 1*.) But for. 
many reigns after this word was introduced, it was indifcriminate- 
ly applied to a feflion and to the duration of the writ of fummons j 
we now confine it to the latter ; viz. to the period between the 
meeting after the return of the writ of fummons and the diffolu- 
tion. Etymology is not always frivolous pedantry ; it fome times 
may afford an ufeful comment upon the original ugnification of a 
word. No inconfiderable pains have been bellowed by learned 
men in analyfing the word parliament ; though the following fpe- 
cimens will lerve rather to amufe than to inftruc"l : " The.word 
" parliament/' faith one, " is compounded of par turn lamentum ; 
a becaufe (as he thinks) the peers of the realm did at thefe afiem- 
cC blies lament and complain each to the other of the enormities of 
«* the country, and thereupon provided redrefs for the fame.** " 
(Lamb. Arch. 235.)' Whitclocke, in his notes (174.) declares, 
" that this derivation of parliament is a fad etymology." Lord 
;Coke. and many others fay, that* " it is called parliament becaufe 
" every member of that court fliould fincerely and difcreetly 
" pat Itr lament, fpeak his mind fox the general good of the com.- 
" monwealth." (Co-. Litt. no.). Mr. Lam bard informs us, that 
u Lawrence Vallo mifliketh this derivation." (Ar*b. 1$) And , 
Lawrence Vallo is not lingular ; for Mr. Barrington allures us, 
that. " lord Coke's etymology of the word parliament from fpeak- 
-" ing one's mind has been long exploded, If one might prdume 
" (adds he) to fubftitute another in its room, after fo many guefies • 
u by others, I fliould fuppofc it was a compound of the two Celtic 
" words parly and ment, or mend. Both thefe words are to be found 
" in Bullet's Celtic Dictionary published at Befancon in 1754. 3d 
•* vol. fol. He renders parly by the French infinitive parler ; and 
« we ufe the word in England as a fubftantive, viz. parley ; ment 
lc or mend is rendered quantity abandonee. The word parliament 
** therefore being refolved into- its conftitncnt*fyJlab!es, may not 
«' improperly be faid to fignify what the Indians of North America 
«« call a Great Talk." I ihall leave it to the reader to determine 
which of thefe derivations is moft defcriptivc of a p?rliament ■;. 
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and perhaps after fo much recondite learning it may appear pre- 
fumptuous in me to obferve, that parliament imported originally 
nothing more than a council or conference ; and that ment in par- 
Kament has no more fignifieation than it has in impeachment, en* ' 
gagement, imprifonment, hereditament, and ten thoufand others 
of the fame nature, though the civilians have adopted a fimilar de- 
rivation, via. teftament from teftari menteai. Tay. Civ. Law. 70. 

Note a, page 151, line 47, word parliament. — The origin and 
progrefs of parliaments and our constitution will be difcufled at 
large in the fupplemental volume. 

Note 3, page i$% % line a, words to Jit.— This is a provifion of 
the magna charta of king John : faciemus Jhmmoneri, Isfc. ad certum 
4$em fcilicet ad terminunt quadragihta dierum ad minus et ad certum locum* 
(Black. Mag, Ch. Joh. 14.) U is enforced by 7 & 8 W. c. 35, 
which enacts that there fhall be forty days, between the tefte and 
the return of the writ of fammons ; and this time is by the uuiforxn 
practice fince the union extended to fifty days, (a Hatfi 135.) 
This practice was introduced by the aid article of the act of 
union, which required that time between the tefte and the return 
0f the writ of fummons for the fir ft parliament of Great Britain. 
Note 4, page 152, line 31, words tht croiun.-Scc p. 19a. 
Note 5, page 153, line 35, words nice a fcruple. — William Drake, 
a merchant of London, was impeached for writing a pamphlet 
jtatitled, Tbe Long Parliament received^ in which he maintained, that 
there could be no legiflative authority till that was legally and 
regularly diflblved by the king and the two houfes of parliament, 
according to the 16 Car. I. c. 7. Com. Jour, ao Nov. 1660. 

Note 6, page 155, line 6, "words if need be, — Mr. Granville Sharp, 
an a treatife publiflied ibme years ago, argued ingenioully againft 
this conftruction of the 4 Ed. III. and maintained that the words* 
if need be, referred only to the preceding-word, cfuner. So that 
the true fignification was, that a parliament fhouid be" held once 

\ . * every year at all events ; and if there fhould be any need to hold 

I it oftener, then more than ence. (See his Declaration, &c. p. 166.) 

The cotemporary records of parliament, in fome of which it is fo 
exprefled without any ambiguity, prove beyond all controverfy 

! that this is the true conftruclion. In ancient times many favourite 

laws were frequently re-ena<5fced. In the 50 Ed III. it is exprefsly 

[ and abfolutely declared, that a parliament fhould be held "once a 

year. Rpt.Parl. No. 186. In the 1 R. II. we find again another 
petition from the commons, that a parliament fhould he held once 
a year at the leajl ; w Spue plefe a « re dit S r de tenir patlement un foetx. 

F •* par an au meynz y et ceo en lieu convenable" The king's anfwer is,. 

[ *« As to that parliament {hall be held every year, let the ftatutes 

" thereupon be kept and preferved ; but as to the place where the 
« parliament fhall be held, the king will therein do his pleafure" 
(Rot. Pari No. 95.) And in the next year, the king declared he 
had fummoaed the parliament, becaufe it was ordained that par- 
liament fhould be held once, a year. (Rot, Pjtrl. % R. Ii. No. 4-2 
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But I can by no means agree tvith Mr. Sharp, and thofe who- 
contend that it is the meaning of thefe records and ftatutes that 
m there fliOuld be an election every year. The word parliament at 
that time did not necefiarily include any fuch idea ; for it is every 
where applied to a feifion without any diftin&ion, whether it was 
held after a prorogation or a duTolution. (Rot. Pari. paJ/im.J It is 
true that for fome time after the houfe of commons was regularly 
eftabliflied diflblutions were frequent ; for at that time the elec- 
tors were few, and .a feat in parliament was confidcred rather a 
burden to be avoided than a diftin&ion to be folicited ; and the 
members were not enabled to recover their wages till the king had 
discharged them from further attendance, by putting an end to the 
parliament. In the firft reigns after the representation of the com- 
mons was eftablifhed, the duration and intermiftions of parliaments 
were fhort ; but for feveral reigns preceding the revolution, both 
had become extended to fuch a length, that it became neceiTary 
for the parliament to interpofe its authority, and fix fome limits to 
its own exiftence. 

In the following reigns, the longeft durations and intermiflions 
wer« nearly as -follows : 

Duration. Intermiflion. 

Hen. VIII. & years. 6 years. 

Edw. VI. 4 — ■ 

Eliz. xi - - 4 

Ja. I. - 9 * 6 

Ch. I. - 8 - - . xa 

Ch. II. - 17 4 

See the printed Report of the Committee to examine Precedents 
in Ii#peachment3, 19 April, 1791, (p. 16. et.feq.) In Ireland there 
was no regular meeting of the parliament from 1666 till 1692 ; 
and from the reign of Qneen Anne in 1703, it afiembled only once 
in two years, till 1783 ; lince which time it has fat every year as 
in England. (Lord Mountmor. 41 9. ) 

Note 7, page 155, line 2a, words of the former. — This part of 
the ftatute 6 W. & M. c. 2. confirms the ftatute 16 Car. II. c. 1. in 
declaring that there fhall not be a longer interval than three years 
after a difTolution ; but the 16 Car. Ii. fecms to be more exttniive 
in its operation, by providing that there fhall not be an imermif- 
fion of more than three years after any fitting of parliament, which 
will extend alfo to a prorogation. But as the mutiny act, aiid the 
land tax and malt tax acts are parted for one year only, thefe two 
ftatutes are now of little avail, for the parliament muft neceffarily 
be fummoncd for the difpatch of bufincfs once every year. . hi 
ancient times, efpecially before the abolition of the feudal tenures 
at the reftoration of Ch. II. our kings had fuch a revenue, hide* 
pendent of parliament, that they wtre enabled to reign many 
years together without the aflilrance of parliament, and in defi- 
ance of the ftatutes mentioned in the preceding note. 
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Note 8, page 157, line 38, words temporal motility. —In the place 
referred to, Lord Coke fays, there were tweuty-feven abbots aud 
two priors, and he is there filent refpe&ing the number of the tem- 
poral peers ; but in thefirft page of the 4th Inftttute,he fays thtir 
number, when he is then writing, is 106, and the number of the 
commons 493. 

Note 9, page 158, (fee note) words throughout the -whole. — No ra- 
tional or ancient principle can perhaps be fuggefted, why the bifh- 
ops fhould not have exactly the fame legislative functions as the 
other peers of parliament ; the ftyle of the houfc of lords, viz. the 
lords fpiritual and temporal, was probably intended as a compli- 
ment to the bifhops, to exprefs the precedence that they are enti- 
tled to before all the temporal barons, which originally was the 
only character that gave a claim to a feat in the houfc of lords. 
Unlefs precedents could be found to the contrary, there feems to be 
no reafon to doubt, but that any act at this day would be valid, 
though all the temporal lords or nil the fpiritual lords were abfent. 

In the 1 Eliz. c. 2. the ftyle of the parliament is, the lords and 
commons in parliament aflembled ; but there is the fame ftyle ufed 
alio in x Eliz. c. 11. a revenue act Lord Mountmorres in- 
forms us, that en the 18th JPeb. 1641, a motion was made in the 
Irifh houfe of lords, u That as all the bifhops were agalnft a repre- 
* fentation about certain grievances, the lords fpriritual fhould 
a not be named : upon which the judges were confulted ; and 
" their opinion was, that in any a£fc or order which pafled, it muft 
** be entered by the lords fpiritual and temporal." 1 Vol. 344. 

Nate jo, page 160, line 34, words the kingdom, — The word com- 
mons in its prefeut ordinary figmrtcation, comprizes all the people 
•who are under the rank of peers, without any regard to property ; 
but upon a future occauon, I fliall endeavour to .prove, that, in its 
original fignification, it was confined to thofe only who had a right 
to fit, or had a right to vote for reprefentatives in the houfe of 
commons. 

Note 11, page 162, line 16, words had thereto.— This was a natur- 
al prologue to the tragical drama which was performed on the 30th 
of the fame month. 

Note I a, page 163, line 14, words omnipotence of pattiament. — De 
I.oime has improved upon this, and has, I think, unwarrantably af- 
ierted, that " it is a fundamental principle with the Englifh lawyers-, 
u that parliament can do every thing but make a woman a man, 
M and a man a woman." (p. 134.) The omnipotence of parlia- 
ment fignifies nothing more than the fupreme fovereign power of 
the ftate, or a power of a&ion uncontrolled by any fiiperior. In 
this fenfe, the king in the exercife of his prerogatives, and the 
houfe of lords in the interpretation of laws, are alfo omnipotent; 
that is, free from the control of any fuperior provided by the con* 
ftitution. 

Note 13, page 164, line a7, words, in that houfc— According to 
ancient principles, minors, unlefa a&ually ^flighted, muft have 
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been difqualified ; for, in general, no one was capable of pet form* 
ing the feudal fervices till he had attained the age of twenty-one. 
And one of the moft important of thefe fervices was, attendance 
on the lord's court. But if the king had* conferred the honour of 
knighthood upon a minor, then it was held that the imbecility of 
minority ceafed. See note to p. 68, 2d vol. 

Note I4i page 164, line 30, words feioard or bit <&/»#y.— On the 
ifirft day of the meeting of every new parliament, the lord fteward 
of his majefty's houfehold attends ia a room adjoining to the 
houfe of commons, and adminifters an oath to the members prefent ; 
and he then executes a «ommin*ion or deputation, empowering any 
one or more of a great number of members specified in it, to ad- 
minifter the oath to others. Com. Jour, 

Note 15, page 164, line 31, words 1 Geo. I. *. 13, — The oath 
of abjuration was altered by 6 Geo. III. c. S3* upon the death of 
the pretender. 

Note 16, page 165, line 10, words cttficm of parliament. — This fen- 
tence was not in the firft editions, but was added, no doubt, by the 
learned Judge, with an alluuon to the Middlefex election. The 
circumftances of that cafe were briefly thele : On the to Jan. 1764* 
Mr. Wilkes was expelled the houfe of commons, for being the au- 
thor of a. paper called the North Briton, No, 45. At the next 
election, in 1768, he was elected for the county of Middlefex ; and 
-on 3 Feb. 1 769, it was refolved that John Wilkes, Efq. having pub- 
lished fevcral libels fpecified in the Journals, be expelled this houfe g 
and a new writ having been ordered for the county of Middlefex, 
Mr. Wilkes was re-elected without oppofition ; and on the 17 Feb. 
1769, it was refolved, that " John Wilkes, Efq. having been in thi« 
€t feflion of parliament expelled this houfe, was and is incapable of 
w being elected a member to ferve in this prefent parliament ;" and 
the election was declared void, and a new writ ordered. He was 
a fecond time re-elected without oppofition, and on 17 March, 1769, 
the houfe again declared the election void, and ordered a new writ* 
At the next eleiftion, Mr. Luttrel, who had vacated his feat by ac- 
cepting the Chtltern Hundreds, offered himfelf a candidate againft 
Mr. Wilkes. Mr. Wilkes had 114 3 votes, and Mr. Luttrel *o& 
Mr. Wilkes was again returned by the flierJfF. On the 15 April, 
1769, the houfe refolved, that Mr. Luttrel ought to have been re- 
turned, and ordered the return to be amended. On the 29 April, 
a petition was prcfented by certain freeholders of Middlesex, 
againft the return of Mr. Luttrel ; and on the 8 May, the houfe 
refolved that Mr. Luttrel was duly elected. On the 3 May 1783, 
it was refolved, that the refolution of the 17 Feb. 1769, fhould be 
expunged from the Journals of the houfe, as being fubverfive of 
the rights of the whole body of ele&or* of this kingdom. And at 
tjfce fame time it was ordered, that all the declarations, orders, and 
refolutions refpecting the election of John Wilkes, Efq. fhould be 
expunged. The hiftory of England furniflies many inftances of 
ianporuqt conftituttonal queftions -that have deeply agitated the 
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minds of the people of this country, which can raifc little or no 
doubt in the minds of thofe who view them at a diftaiicc unin- 
fluenced by intereft or paffion. It might- perhaps be a violent 
meafure in the houfe of commons to expel a member for the libels 
which he had puhlifhed ; but that the fubfequent proceeding* were 
agreeable to the law of parliament, that is, to the law of the land, 
the authorities here referred to by the learned Judge, I conceive, 
do mofl: unanfwerably prove. But what fliall be -considered the 
law with regard to the incapacities of candidates, fmce thefe pro- 
ceedings were expunged, it will be difficult indeed to determine. 
The refohition to expunge implies the correction of an error after 
mature deliberation. If it had not been declared, that a former 
refohition was fubver/ive of the rights of electors, it might perhaps 
have been fuppofed, that it was intended only as a perfonal com- 
pliment to the member; expelled. But unfortunately it does not 
inform us in what inftance the former refolution was fo fubverfive. 
Thofe who w^fli for a certain knowledge of their rights and liber- 
ties, mud lament fuch want of precifion ; but they muft wait with 
patience till the wifdom of the houi'e has occauon to explain its 
own judgments. 

Note 17, page 165, line 17, words multh i%n or ata.— Lord Holt 
has obferved, that «' as to what my lord Coke fays, that the It* 

* parliament ejl a mult is ignorata, is only becaufe they will not apply 

* themfelves to under (land it." % La\ Ray. 11 14. 

Note 1 8, page 165, (laft words of the page) Jloted t<mvt. — This 
fentence feems to imply a difcretionary power in the two houfes of 
parliament, which furely is repugnant to the fpirit of our conflitu- 
tion. The law of parliament is part of the general law of the land, 
and muft be discovered and conftrued like all other laws. The 
members of the refpective houfes of parliament are in mod instan- 
ces the judges of that law ; and like the judges of the realm, when 
they are deciding upon pa ft laws, they are under the mod facred 
obligation to inquire and decide what the law actually is, and not 
what, in their will and plcafurc, or even in their reafon and wifdora* 
it ought to be. When they are declaring what is the law of par- 
liament, their character is totally different from that with which, 
as legiftators, they are inverted when 'they are framing new laws ; 
and they ought never to forget the admonition of that great and 
patriotic chief juftice lord Holt, viz." that the authority of parlia- 
" ment is from the law, and as it is circumfcribed by law, fo it may 
** be exceeded; and if they do exceed thofe legal bounds and au- 
" thority, their acts are wrongful, and cannot be juftified any more 
** than the acts of private men.** 1 Salk. 505,. 

Note 19, page 166, line 26, words privilege f indefinite. — (ntheob- 
fervations above, upon the privileges of -parliament, the Editor. if 
obliged to differ from the learned Judge ; he cannot but think' that 
clearnefs and certainty are effentially neceflary to the liberty of 
Engliflimtn. Myfttry aud ignorance are the natural parents of 
D 
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fuperftition and flavery. How can rights and privileges be claim- 
ed and aflertcd, unlefs they are afccrtained and defined ? The 
privileges of parliament, like the prerogatives of the crown, are the 
tights and privileges o/ the people. They ought all to be lim- 
ited by thofe boundaries which afford the greateft fhare of fecurity 
to the fubjeft and conftitucnt, who may be equally injured hy their 
extenfion as their diminution. The privileges of the Jtwo houfe? 
ought certainly to be fuch as will beft preferve the dignity and 
independence of their debates and councils without endangering 
the general liberty. But if they are left uncertain and indefinite, 
xnay it not be replied with equal force, that under the pretence 
thereof the refractory members may harafs the executive power, 
and violate the freedom of the. people ? 

Note 20> page 166, Hoe 38, words of/peecb. — The privileges of 
domeftics, lands and goods, are taken away by. 10 George III. c. 
50. (See p. 167.) 

Note 21, page 167, line 15, words fwr-fcore days at a time. — It 
does rj.ot appear that the privilege from arrcft is limited to any 
precife time after a di Ablution ; but it has been determined by 
all the judges that it extends to a convenient time. fCoL Pifs cafi % 
a .^r.988.) Prynne is pf opinion that it continued for the num- 
ber of days the member received wages after a di Ablution, which 
-were in proportion to the diftance between his home and the 
place where the parliament was held. 4 Pari, Writs ^ 68* 

Note 22,. pa£e 168, line 36, words .to privilege, — The contrary 
had been determined a fliort time, before, in the cafe of Mr. 
Wilkes, by the. unanimous judgment of lord Camden an,d the court 
pf common pleas. 2 tV.il/. 251. • 

Note 23, page 170, line 9, word ffifo/e.— On account of this at*. 
tendance, tfacte are feveral refolutions before the reftoration, de- 
claring the attorney general incapable of fitting among the com- 
mons/ Sir Heneage Finch, member fpr the univerfity of Oxford, 
afterwards lord Nottingham and chancellor, was the firft attorney 
general who enjoyed that privilege. $«*. 28. 

Note 24, page 170, line 11, words the J/wf.—'This IiceiuVha* 
Jong ccafexl in Ireland; but the proxies in the ,EngIifh houfe of 
lords are ftill entered in X.atin ex lie ait i a regis : this created a doubt 
in Nov. 1788, whether the proxies in that parliament were legal 
pn account of the king's. ilhieJk ? (1 Ld. Mouutm. 342) But this I 
conceive is now fo much a mere forn>, that the licenfe may be pre- 
fumed. Proxies cannot be ufed in a committee. lb. 106. A proxy 
cannot fign a proteft in England, but he can in Ireland., (2 lb. 191. X 

The order that no lord fliould have more than two proxies was 
made 2 Car. I. becaufe the duke of JJuckingham had no left than 
fourteen, (i Rujbiu. 269.) 

ATimilar order was made in Ireland during lord Strafford's lieu- 
tenancy to correct a like abufe. 

There is an inftancc in- Wight, 50, where a proxy is called liter* 
atforriatus ad pajrliamcnNtv, which it is- in effect. The pter wfyo 1^ 
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the proxy is always called in Latin procurator. If a peer, after aj* 
pointing a proxy , appears personally in parliament, his proxy is re- 
revoked and annulled. 4 Imft. 13. By the orders of the houfe, no 
proxy (hall vote upon a qucftion of guilty or not guilty-) and a fpir* 
itual lord (hall only be a proxy for a f pi ritual lord, and a temporal 
ford for a temporal Two or more peers may be proxy to one ab- 
fent peer ; but lord Coke is of opinion (4 Infi. I a.) tnat they cannot 
vote unleft they all concur. 1 Woodd. 41. 

Note 35, page 170, line 19, word profe/l—Lotd Clarendon re- 
lates, that the fir ft inftances of prorefts with reafons in England 
were in ifyi, -before which time they ufually only fet down their 
names as difTentient to a vote ; the fir ft regular prottft in Ireland, 
was in 166}. I Ld. Mount m. 4O2. 

Note 26, page 171, (lafl line of the page) words Sir M. Bait. — 
this rule is now extended to all bills for canals, paving, proviuon 
for the poor, and to every bill in which tolls, rates, or duties are 
ordered to be collected ; and alfo to all bills in which pecuniary 
jpenalties and fines are impofed for olTenees. (3 Hatf. 110.) But it 
ihould feem it is carried beyond its original fpirit and intent, when 
the money raifed is not granted to the crown. 

Upon the application of this rule, there have been- many Warm 
confers between the lords and commons, in' which the latter feem 
always to have prevailed. See many conferences collected by Mr. 
Hatfel, in his Appendix to the 3d vol. 

In Appendix D, the conference of 20 & 22 April 167 1, the gen- 
eral qutftion is 'debated with infnite ability on both fides, but par- 
ticularly on the part of the commons in an argument drawn up by 
lir Heneagc Finch, then attorney general. 

Note 37, page 174, line 6, words 14/i Gee. III.— The .14 Geo. HL 
*. 58. made the refldenec of thfc electors and the elected in their rt- 
fpective counties, cities and boroughs no-longer neceflary. It had 
been required from both by a ftatute paifed in the 1 Hen. V. 

Note a8, page 174, line ia, word iaxet. — The voter's evidence of 
the value mult be received at the poll ; hut it is not cone I u five, and 
may. be contradicted by other evidence, upon a fcrutiny, or before 
a committee. The 7 & 8 W. III. c. 25. exprel'sly declares, that pub- 
lic taxes are not *o be deemed charges payable out of the e(hte ; 
and therefore one would think that the plain and obvious conftruc- 
fion would be, that wherever a freeholder has an cftate which 
would yield him 40/. before thefe taxes are paid, or for which he 
would receive a rent of 40*. if he paid the taxes himfelf, he would 
have a right to vote ; yet a committee has decided that when a 
tenant paid a rent lefs than 401. but paid parochial taxes, which 
added to the rent amounted to more than 40/. the landlord had no 
right to vote. A ftrange decifion ! % Lud. 475. 

Two committees have held thai the intereft of a mortgage is a 
charge, which if it reduces the value under 40*. takes away the 
>rotc, though there is an intermediate decifion of a committee, »a 
which the contrary was held. J ft 467. 
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Note 29, page 175, line 12, words fa granted. — And every perfon, 
who fhall prepare or execute fiich conveyance, or who iliall give 
his vote; under it, fliall forfeit 40/. 10 Ann. c. 23./ 1. 

Note 30, page 175, line 16, words months before. — It muft be a» 
annuity or rent-charge ifi'uing out of a freehold eftate ; and if it 
accrues or devolves by operation of law within a year of the elec-- 
tion, a certiiicate of it muft be entered with the clerk of the pieacc 
before the firft day of the election. 3 Geo. III. c. 24. Heyw. 145. 

Note 31, p:ge 175, line 25, words fblitiUg freeholds. — This is true 
only when a freehold eftate is fpiit and divided by the grantor in 
order to multiply votes and for election purpofes. It would be 
Jiighly un-rtaionable'aad ab'urd to fuppofe (though it has bcen.fo 
contended) that it extends to every cafe, whue a perfon fairjy and 
without any particular view to an election purchafes a part of a 
greater eftate. It is part of the freeholder's cath that the eftate 
has not been granted to him fraudulently on purpofe to qualify 
him to give his vote. The one vote T prefume was intended fo» 
the part retained by the grantor, for if the whole had been grant- 
ed out thus fraudulently, no vote at all could have been given for 
it. See this fubject treated fully in Mr. Heywood's Law of Elect 
99. It cannot, I flhould think, be considered a fraudulent grant 
tinder any fta,tute, if a perfon fhould purchafe an eftate merely for 
the fake of the vote, if he buys it absolutely, and without any res- 
ervation, or fecret agreement between the grantor and himfelf. 

But it never has been fuppofed -that this ftatute extends to cafes- 
•which arife from operation of law, as devifes, dtfeents, &c. as if an 
eftate fhould defcend to any number of females, the hufband of 
each would have a right to vote, if "his intereft amounted to 40/-a> 
year. 

A hufband may vote for his wife's right of dower without aa 
actual alignment of it bv metes and bounds. 20 Geo. III. f. 1 7. 
/ 12. 

Two or more votes may be given fucceffively for the fame eftate 
f or intereft at the fame .election ; as where a freeholder votes and 
dies, his heir cr dtvifee may afterwards vote at the fame election* 
And it feems to be generally true, that where no length of poiTefi- 
- lion is required by auy act of parliament, the elector may be ad- 
mitted to vote, though his right accrued fince the commencement 
of the election, 1 lhig. 272. % L»ud. 427. 

> Note 32, page 175, line 28,"w~ord elcBion. — This « altered by so 
Geo. HI. c. 17. The eftate fhall be a'tefled to the land-tax fix 
months before the election, either in the name of the Voter or his 
tenant ; but if he has acquired it by marriage, defcent, or other 
operation of law, in that cafe it muft have been afleffed to the 
land-tax within two years before the election, either in the name 
of the predeceflor, or perfon through whom the voter derives 
his title, or in the name of the tenant of fuch perfon. 

This requiiite of aflefiment was intended to prevent fraud and 
confufion, by having a ready proof of ths exiftcnte of the eftaec 
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of the voter, and fame meafure of its value ; but it is itfelf per- 
haps a greater evil than it was intended to remove ; for an omif- 
fion or irregularity in the affcffment operates as a disfranchifement. 
Every freeholder, who whiles to prefcrve the important privilege 
of voting, muft carefully examine every year the afletiment, when 
at is (tuck upon the church door, to fee that he is duly aflefied ; 
and if he is not, he may appeal to the commiffioncrs, and he may 
any time afterwards apply to the clerk of the peace, and upoa 
payment of i/.-may examine the duplicate returned to the&fiiont ; 
but it feeirts that he is then too late to correct an error, unlefs he 
has previoufly appealed to the commiffioners ; but from the judg- 
ment of the commifiioners an appeal lies to the next quarter 
feflions. 

Note 33,v page 176, line *, *r ord counties. — By z% Geo. III. c. 4r. 
no perfon employed in managing or collecting the duties of ex- 
cife, cuftonw, ft amps, fait, windows, or houfes, or the revenue 
ef the poft-office, ftiall vote at any election, and if fuch perfon 
prefumes to vote, he fhall forfeit 100/. This a& does not extend 
to freehold offices granted by letters patent. 

Note 34, page 176, line 18, words Edtoard III. — Lord Coke, in 
the page referred to by the learned Judge, fays, tli?t this rate of 
wages hath been time out of mind, and that it is exprefled in 
many records ; and for example, refers to one in the 46 Edvr. 
HI. where this- allowance is made to one of the knights for 
the county of MiddlefeX. But Mr. Prynne's fourth Regifter of 
Parliamentary Writs, is confined almoft entirely to the investiga- 
tion of < this fubject, and contains a very particular chronological 
hiftory of the writ de cxpettfts militum^ eivium, et burgenfjum , which 
was framed to enforce the payment of thtfe wages* Mr. Pfynne 
is of opinion that thefe wages had no other origin than tnat prin- 
ciple of natural equity and juftice fui fentit commodum, debet fentirtr 
et onus. (p. 5.) 

I fhall endeavour to prove, upon a future occafion, that repre- 
sentation at the firft was nothing more than the attendance of a 
part of a number, who were individually bound to attend, and 
where the attendance of the reft was difyenfed with ; and as all 
wtre under the fame obligation to rtnder this fcrvice, and it was 
kff to themfelves to determine which of them lhould undertake it, 
it became equitable that all fhonld contribute to the expenfc and 
inconvenience incurred. And what Mr. Prynne informs us is re- 
markable : " that the firft writs of this kind extant in our records 

* are coeval with our king's firft writs of fummon* to elec"r, and 
M (end knights, citizens, and burgefles, to parliament, both of 
'* them being firft invented, ifTutd, and recorded together in 40 

* H. III. before which there are no memorials nor evidences of 

* either of thofe writs in our hiftorians or records." (p. 2.) The 
firft writs direct the fhcriff to levy from the community, *. e. the 
electors of the county, and to pay the knights, rationahilcs expenfas 
fuas in veniendo ad, ditium p or li amentum* ibidem merondoy it exindt ad 
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propria reJeundo. And when the writs of fummon* were renewed^ 
in the 23d of Ed. I. theft: writs blued again in the fame form at 
the end of the parliament, and were continued in the fame man- 
ner till the 16 Ed. II. when Mr. Prynne finds the " memorable 
imritil' which Jfirfl reduced the expenfes of the reprefentatives to 
a certain fum by the day, via. 4*. a day for every knight* and %t. 
for every citizen and hurgefs ; and thty fpecifted alio the number 
of days for which this allowance was to be made, being more or 
lefs according to the diftance between the place of meeting in par- 
liament and the member's refidence. When this fum was firlt afcer- 
tained in the writ, the parliament was held at York, and there-' 
fore the members for Yorkshire were only allowed their wages for 
the number of days the parliament actually fat, being fuppofedto 
incur no expenfc in returning to their refpeetive homes ; but at 
the fame time, the member :» lor the diftant counties had a propor- 
tionate allowance in addition. Though from this time, the num- 
ber of days and a certain fum are fpecificalfy expre-iled in the writ, 
yet Mr. Prynne finds a few inflances after this, where the ?.1]gw- 
ance is a lefs fum ; and in one, where one of the county members 
had but y. a day becaufc he was not, in fact, a knight But with 
thofc few exceptions, theium and form continued with little or no- 
variation. Mr. Pjynne conjectures, with great appearance of 
reafon, that the members at that time enjoyed the privilege of par- 
liament only fcr the number of days for which they were allowed- 
wages, that being confidercd a fnfrtcient time for their return tc* 
their refpeetive dwelltuos. (p. 68.) But this allowance, from its 
nature and origin, did not preclude any other fpecifrc engagement 
or contract between the member and his conftituents ;• and the 
editor of Glanville's Reports has given in the preface, p. 23, ther 
copy of a curious agieement between John Strange the member 
for Dunwich and his electors, in the 3 Ed. IV. 1463, in which the 
member covenants, "whether the parliament hold long lime or 
M fhort, or whether it fortune to be prorogued, that he will take 
tt for his wages only a cade and half a barrel of herrings, to be 
u delivered by Chriftmas." 

In Scotland the reprefcntalion of the {hires was introduced or 
confirmed by the authority of the legillature, in the feventh par- 
liament of Ja. I. anno. 1427, and there it is at the fame time cx> 
prefsly provided, that " the commiliares fall have coftage of them 
of ilk fchire, that awe compeirance in parliament.'* Murray's 
Stat. 

It is fa id, that Andrew Marvell, who was member for Hull iw 
the parliament after the reftoration, was the laft perfon in this 
country that received wages from his conftituents. Two fhillings 
a day, the allowance to a burgefs, was fo considerable a fum in 
ancient times, that there are many inftahces where boroughs pe- 
titioned to be excufed from fending members to parliament, rcpre- 
fenting that they wcr« engaged in building bridges or other puhfic 
Works, and therefore unable to bear fuch an extraordinary cxpenfe. 
(fryn. w 4 Jnfi. 33. ) And it is Somewhat remixkable, that from 



Chap, 2* mr. christian's notes. 4J 

the 33 EA III. and uniformly through the five fucceeding rt\gm r 
the fheriiFof Lancashire returned, nonfunt aliqva civitaUs feu burgi 
infra comitatum Lancafri<c s dc qjuibus aliqui cittcs vel burgenfes ad did urn 
fartiamentum venire dtbent feu foUnt* nee poffunt propter eorum debilitatem 
Uf paupertatum. But from thefe exemptions in ancient times, and 
tht new creations by the kiug!s charter, which commenced in the 
yei'gn of £d. IV. (who in the J 7th year of his reign) granted to 
*he borough of Wenlock the right of fending one burgefs to par- 
liament, (Sim. <yj.) the number of the members of the houfe of 
commons perpetually varied till the 29 Car. II. who in that year 
granted, by his charter,, to Newark, the privilege of fending 
reprefentatives to parliament, which was the laft time that this 
prerogative of the crown was exercifed. (\ Doug. EL 69. J Since 
the beginning, of the reign of Hen. Vlfl. the number of the repre- 
fentatives of the commons is mcarly doubled ; for in hi« firft par- 
liament the houfe confuted only of 298 members : it does not ap- 
pear that any place has loft its right of fending reprefentatives 
fince that time ; and 260 have fince been added by act of parlia- 
ment, or by the king's charter either creating new or reviving old 
"boroughs. The legillature added 27 for Wales by 27 Hen. VIII. 
c. 26 ; 4 for the county and city of Chefter by 34 Hen. VIII. c. 1$. ;. 
4 for the county and city of Durham by 25 Car. II. c. 9. ; arid 45 
for Scotland by the act of union : in all 80 ; and 180 have been» 
added by charter : Hen. VIII. created or reftored by charter 4, 
See Pref. to Glanv. Rep. 

Ed. vr. 48 

Mary 21 

Elizabeth 60 

ja. 1.. 27 

Ch.I. I8 1 

Ch.II. % 

18a 
Parliament has created 8(5 

In the iirft parliament of Hen. VlII. 298- 

In all 558 the prelent niimW, 
To the firft parliament of Ja. I. the members of the upper-houfc 
were 78, of the lower, 470. 5 Pari. Hiji, 11. 

Note 35, page 177, line 7, words concerning #.— That ftatufe was 
merely retrofpective, or only made the laft determination of the 
right prior fo the ftatute conclu five, without having any influence 
over decifions fubfequent to the 2 Geo. II. And this provifion was 
omitted in Mr. Grenville's excellent act, fo tliat the fame queftion, 
refpecting the right of election in fome places, was tried over again " 
every new parliament ; but to fupply this defect, it was enacted by 
the 28 Geo. III. e. 52. that whenever a committee Thall be of opinion 
that the merits of a petition depend upon a queftion refpectingthe 
right of election, or the appointment of the returning oificer, th«y 
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ihall require the council of the refpe&ive parties, to deliver a ftate-' 
merit of the right for which they contend, and the committee fhallr 
then report to the houfe thofe ftatements-with their judgment* 
thereupon ; and if no pcrfon petition within a twelvemonth, or with- 
in fourteen days after the commencement of th#next feffion, to op- 
pofc fuch judgment, it is final and concluhve forever. But if fuch* 
a petition be prefented* then, before the day appointed for the con- 
fideration of it, any perfon, upon his petition, may be admitted to* 
defend the judgment ; and a fecond committee fhall be appointed* 
exactly in the fame manner as the firft, and the decifion of that 
committee pats an end to all future litigation upon the point in* 
queAion. 

Note $6 t page 177, line n, words months befori.-*- This is called the 
Durham act, and it was occafioned by the corporation of Durham* 
having, upon the eve of an election, in order to fervc one of the 
candidates, admitted 215 honorary freemen. Some corporations 
. have the power of admitting honorary freemen, viz. perfon s who, 
without any previous claim or pretention, are admitted to all the 
franchife»of the corporation. The Durham act is confined to per^ 
fons of that defcription folery. it has frequently been eontended, 
that if honorary freemen are created for the occajion^ that is, merely 
$>r an election purpofe, it is & fraud upon the rights of election ; 
and that by the common law, as in other cafes of fraud, the ad- 
miflion and all the confequcnccs would be null and void ; that' 
within the year, by the ftatute, fraud was prefuTned ; but that af- 
ter that time, the ftatute left the neceflity of proving it upon 
thofe who imputed it. But in the Bedford cafe (2 Do^g. 91.) the 
committee were clearly of opinion, that the objection of occafion- 
ality did not lie againft freemen made above a year before the 
election. 

No length of pofleffion is required from voters in burgagc-tcnure 
boroughs. There are about twenty- nine burgagc-tenure boroughs- 
in England. (1 Doug. 424.) In theie the right of voting is annexed* 
to fome tenement, houfe, or fpot of ground, upon which a houfe 
in ancient times has ftood. Any number of thefe burgage- tenure 
eftates may be purchafed by one perfon, which, at any time be- 
fore a contefted election, may be conveyed to fo many of his> 
friends, who would each in eonfequence have a right to vote. 

By the 26 Geo. HI. c. 100. it is enacted, that in boroughs, where 
the houfcholders or inhabitants of any defcription claim to elect, 
no perfon fhall have a right to vote as fuch inhabitant, unlets he 
has actually been resident in the borough fix montlu previous to 
the day on which he tenders his vote. 

Note 37, page 177, line oo, word cmoiat'wn.— It waa decided by 
a committee of the houfe of commons in the o^fc of Newport in 
1785, that a gentleman who had been regularly admitted to deacons 
orders, was capable of being a member of that houfe. (See 3 
Lud. 269.) Many of the arguments in that cafe may be urged 
with equal force for the admiffion and exchiuon of a perfon in 
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prieft's. orders. The chief authorities for the exclufimi of the 
clergy are the entries in the commons' journals, referred to by the 
learned Judge jn the notes ; in the two firfl of which this reafon is 
affigned, viz, that the perfons returned being clerks* they have or 
might have a voice in the houfe of convocation. And lord Coke 
alio fays, (4 Inft. 47.) that " none of the clergy, though they he 
u of the loweft order, are eligible, becaufe they are of another 
" bojciaf, viz. of the convocation.;" and he refers to the firft entry 
in the commons' journals. Be fides thefe authorities, there are 
canons of the church which prohibit the clergy from voluntarily 
relinquijbing the office of a deacon or minijler^ and from ufing thcmfelvei 
in the courfe of their lives as laymen, and from exttc'.fing fscular 
jurifdlBions, fi Gib/, Cod. 180. 184.^ Mr. Wooddefon has obferved, 
that the argument from the convocation ought not to be urged 
againft the unbeneficed clergy, as none but the beneficed clergy 
voted for rhc pro&orsor reprefentativts in convocation. (1 Woodd. 

Tins reafon for difqualifying the inferior clergy from fitting in 
the houfe of commons, would extend to the exclufion of the biili- 
ops from the houfe of lords. It happens not unfrequently that a 
peerage defcends to a clergyman in prieft's orders, and it has never 
been fuppofed that this facred character, although he fliould retain 
a benefice, would difable him from taking his feat in the upper 
houfe. And this argument is ftronger when we confider that, in 
the origin of our parliaments, the qualifications of the member* 0/ 
the two houfes were precifely the fame, via. land held in cdpite of 
the king. Un^il the reformation, 29 of the regular clergy, abbot* 
and priors, who were dead in law to moft other purpofes, had feats 
in the houfe of lords, in confequence of the lands which they held 
of the crown. In Scotland the barons and commiflioners of flares 
fat together and conftituted one eftate. It would have been unac- 
countable if holy orders by the common law had excluded one part 
of that eftate from parliament, and not the other ; but both in 
Scotland and Ireland the clergy were declared Ineligible by ftatute ; 
which affords an inference that, without the authority of an» a& 
©f parliament, they would »f common right have participated 
this privilege with other fubje&s, f Wight % 20.*. x IJ. Mountm. 50.J 
The argument drawn from the fitting in the convocation has been 
called a new pretence in the time of queen Mary, in order to expel 
fome proteftant clergy from the houfe, fffody, Conv. 429.7 There 
is a memorable inftance in the time of Richard II. of a clergyman 
who fignalized himfelf in the houfe of commons ; he is calicd fir 
Thomas Haxey, clerk ; he brought in a bill, which palled the 
commons, to leffcn the expenfes of the king, and to remove bilhops 
and ladies from. the court ; for which the commons were obliged to 
make conceflions, and to iurrender the author of the bill to the 
king ; and he was afterwards condemned by the parliament to die 
as a traitor, but his life was fpared at the intcrceilion of the bifhops 
becaufe he was a clergyman, (Rot. Pari. 20. R. 2. n°. 16 &» 23-) 
The boidnefs of. his couducl proves that he had no fufpicion that 
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his title to a feat in parliament could be qucftioned. With regard 
to the canons, they feem to have as little weight as the argument 
drawn from the convocation ; for they prove nothing by proving 
too much : for thefe canons, if available, would- alfo preclude 
the clergy from acting in the commiifion of the peace, a fecular 
jurifdictiou which they have long exercifed. If the clergy were 
eligible prior to, or .independent of the canons, then- the validity' 
of them may be juftly queftioned, even of thofe made antecedent 
" to 25 Hen. VIH. (fee ante, p. £3.) for perfoxis, who were eligible 
might in all cafes, and may ftill in fome, be compelled to fcrve in? 
parliament againft their confent (1 Doug. EL Cafes, 284) ; and no* 
fet of men ought to be allowed to difable themfelves and 'deprive 
their country of their fervices by any laws of their own, which* 
are not exprefsly confirmed by the authority of the legislature. 
The objection to a clergyman's eligibility does not feem to be much 
ftroftger. even when he is beneficed; for, from the refidence enforc- 
ed by the fpiritual judge, the cth ch. of the articuli cleri 9 Ed. %\ ex- 
empts and privileges tnofe who ate engaged in the fervice of the 
king and commonwealth ; nee debet diei tender e in prejvdicium eccleftaRwee 
libertdtu quod fro rege et t'epuklica necejfarium invenitur ; which lofdfc 
Coke declares is worthy to be written in letters-of gold, {% Infl. 62$.} 
iAn attendance in parliament is preeminent ly/ro regret refublica ne-* 
tt]f ar ium. With regard to the refidence required by the %i Hofc- 
^VIII. c. 13. I conceive that important rights and franchifes are not 
loft or destroyed merely becaufe they become in fome degree ineim- 
Jiftent with the pro vi lions of a new ftatute, which is entirely fileftt 
Tcfpccting them ; if that were the cafe, the beneficed clergy have 
ilfo loft their capacity to fit in the convocation ; for though tiie 
flatute makes exception in fome cafes of abfence, as upon pilgrim** 
grs and the -king's fervice abroad, yet there is no exception for at- 
tendance upon the convocation ; but even when the clergy were 
permitted to tax themfelves in convocation, that circumftancc war 
'very inadequate to debar them from electing or being elected to* 
parliament. Taxation is certainly an important branch of legifla- 
-tiorf ; yet it is far from the whole concern of that power which* 
iuperintends and protects our lives, liberty* and property. When 
the clergy ceafed to tax themfelves, the reafon for their fhariirg 
in the rights and privileges of representation- was ftrengthened but. 
not created. After the clergy granted the laft fubfidy in convoca- 
tion in 1663, and were afterwards taxed in parliament, as if thtr 
alone had precluded them from a fhare of parliamentary repre* 
fentation, they tendered their votes in right of their glebes at 
county elections, which have ever fince been received with tacit 
approbation. But the capacity to elect and to be elected being, 
originally the fame, when you take away an obftr-u&ion from the 
one, you remove it alfo from the other, uolef*. fome exprefs law 
has fuperinduced a farther impediment : "but I apprehend that the 
reafon that the clergy, having no other lands than their glebes, 
never voted nor were elected in ancient times, did not in any <fegree 
depend either upon taxation or the convocation ; but. that it vat 
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.owing- folely to the tenure of their glebe land, ilz. frankalmoign, 
which -exempted them from attendance on the courts of the king, 
lords, and fherift (a BL xoi.) ; and even if they held other lands, 
-holy orders exempted them by the common law from fecular. 
iervices and temporal offices ; and this was confirmed by magna 
charta and the ftatute of Marlbridge. {% Inft, 3 & 121.) This 
was an exemption, and not an exclulion ; but what are now im- 
portant rights, were originally confidered duties and burdens ; it 
^s not therefore ftrange, that the clergy Should avail themfelves of 
this privilege till the difufer became regarded as an incapacity. 
Their glebe lands are, no doubt, freeholds under the 8 Hen. VL 
0. 7 ; and when they were admitted to vote for reprefentatives in 
right of thefe freeholds* it followed as a confequence, that they 
.were alfo eligible, to reprefent, unlefs fome better authority can be 
.produced for their exclusion than merely difufe, or their having a 
voice in the convocation, where they no longer tax themfelves, or 
•their being prohibited by canons, which in other inftances arc 
^disregarded, and which probably could never be thought to be ob- 
ligatory upon the parliament* 

Note 38, page 178, line », words of axotber.~ Two decifions of 
.committees are agreeable to what is advanced in the text. In the 
iiririt was determined, that the fheriff of Berkfhire could not be 
• .ele&ed for Abingdon, a borough within that county (i Doug, 
.419.): in the fecond, that the flier iff of Hamplhirc could be elect- 
ed for the town of Southampton within that county, becaufe- 
Southampton is a county of itfelf, and is as independent of Hamp- 
shire as of any other county. 4 Doug. 87. 

Note 39, page 178, line ai, words elefcd, or fitting.— Al\ the 
pcrfons enumerated above' are utterly incapable of fitting in the 
houfe of commons, whilft they continue in their refpective fitua- 
fions ; and amongft thefe arc all perfons who accept from the 
crown any office created fince 1705. But by the 26th fe&ion of 
the fame act, 6 Aim. c. 7. if any member ihall accept of any office 
jof profit from the crown, his election or feat becomes void, but 
fie may be re* ele&ed. This means an office of profit, which Was 
in existence prior to 1705. 

The office or truft of a member of parliament cannot be refign- 
4d, and every member is compellable to difcharge the duties of it, 
unlefs he can (hew fuch c.aufe, as the houfe in its discretion will 
think a fiifficient exeufe for his non-attendance upon a call of the 
houfe. The only way therefore of vacating a feat, is by accept- 
ing a fituation, in confequence of which the law declares his feat* 
vacant. So where members wifh to vacate their feats and retire 
from parliament, it is now ufual for the crown to grant them the 
offic© of the ftcwardflnp of the Chiltern Hundreds. Mr. Hatfell 
obferves, that a the practice of accepting this nominal office, 
«* which began, he believes, only about the year 1750, has been 
f* now fo long acquiefced in from its convenience to all parties, 
** that it would be ridiculous to (late any doubt^about the legality 
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" ^f its proceedings; otherwife, (he believes,) it would be foirad 
" Very difficult, from the form of thefe appointments, to fhew 
w that it is an office of profit under the crown." (a Hatf. 41.) 
But Mr. Hatfell himfelf raifes a doubt, which 1 do not think he 
removes ; for furely no ufage fince 1750, or no ufage whatever, 
can countervail the clear and exprefs words of an act of parlia- v 
ment. 

. Note 40, page 178, line *8, word knights. — This, by the ftatute 
dt mil it ib us i Ed| II. was twenty pounds a year, and put in force 
again ft thofe who had 40/. a year till 16 Car. 1. c. 16. See p. 404. 

Note 41, page 178, line 33, word copyboU.—Or mortgage, if the 
mortgagee has been feven years in pofieffion. 

Note 42, page 179, line 9, words bis fiat.—- By aa Geo. III. c.45. 
no contractor with the officers of government, or with any other 
perfon for the fervice of the public, fliall be capable of being 
elected, or of fitting in the houfe, a* long as he holds any fuch 
contract, or derives any benefit from it. But this does not extend 
to contracts with corporations, or with companies, which then 
eonftfted of ten partners, or to any perfon to whom the intereft of 
fuch a contract fliall accrue by marriage or operation of law for 
the firft twelve months. And if any perfongdifqualitied by fuch a 
contract fliall fit in the houfe, he fliall forfeit 500/. for everyday ; 
and if any perfon who engages in a contract with government, ad- 
mits any member of parliament to a fliare of it, he flkall forfeit 
500/. to the profecutor. 

Note 43, page 179, line r6, word Iegi/ioture.j-Thh claufe from 
the word (th*>v»h) has been .added fince 1769, the time when the 
Middlefex eltotion was di (culled in the houfe of common??. Thq 
learned Judge upon that occafum maintained the incapacity of 
Mr. Wilkes to he re-elected that parliament, in confequence of his 
expulfion ; and as he had not mentioned expulfion as one of the 
disqualifications of a candidate, the preceding fentence was cited 
againft him in the houfe of commons, and he was afterwards at- 
tacked upon the fame ground by Junius (let. 18.) and, as I con- 
ceive, undcfervedly ; tor hard w-juld he the fate of authors, if, 
whilit they are labouring to remove the errors of others, they 
fliould forever be condemned to retain their own. See note (16,) 
p. 163. 

Note 44, page 180, line 7, word /wr.— ~ With regard to a vacan- 
cv by death or a pcera^ during a rccefs, the fc4 Oeo. IT. C 1. c. 36. 
which repeals the former ftatutes upon this fubjecl, provides, that 
if during any rccefs any two members give notice to the fpcaker 
by a certificate under their hands, that there is a vacancy by death, 
or that a Writ of fummo.n has illued under the great feal to call 
up any member to the houfe of lords, the fpcaker fliall forthwith 
give notice of it to lie inferred in the Gazette ; and at the end of 
fpurteen days after fuch infertion, he fhill iflue his warrant to the 
clerk of the crown, commanding him to make out a new writ for 
the election, of -staother menher. But this fliall not extend to any 
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'Cafe where there is a petition depending concerning fuch vacant 
feat, or where the writ for the election of the membtr fo vacating 
had not been returned fifteen days before the end of the laft fitting 
of the houfe, or where the new writ cannot iflue before the next 
" meeting of the houfe for the difpatch of"bufinefs. And to prevent 
any impediment in the execution of this act, by the fpeaker's ab- 
sence from the kingdom, or by the vacancy of his feat, at the be- 
ginning of every parliament he fliall appoint anv number of mem- 
bers from three to feven inclu&ve, and fhall publifli the appoint- 
ment in the Gazette. Thsfe members, In the abfence of the Speak- 
er, fliall have the fame authority as is given to him by this ftatute. 
Thefe are the only cales provided for "by act of parliament ; iu 
fur any other fpecies of vacancy no writ can iflue during a rccefc. 

Note 45, page j 8o,Jine i a, words three day*.— The officer of the 
cinque ports has fix days by 10 &. si W. III. c. 7. 

Note 46, page 181, line 18, word eh&lvn*— This is altered by 
25 Geo. III. c. 84. which enacts, that in every county, the flierifr" 
having indorfed on the back of the writ the day on which he re- 
ceives itj ibaM, within two-days after the receipt tkereof , caufe proc-. 
I tarnation to be made at the place where the enfuing election ought 

by law to be held, of a fpecial county court to be there held, for 
f the purpofe of fuch election only, 011 any day, Sunday excepted, not 

1 -later from the day of making fuch proclamation than the i5th day, 

! nor fooner than the 10th ; and that he fhall proceed in fuch elc'c- 

, tion at fuch fpecial county court, in the fame manner as if the faid 

election had been held at a county court, or at an adjourned county 
<ourt, according to the former laws. 

Note 47, page 18a, line t, word prohibited. — In fupport of this 
principle the 3 Ed. I. c 5. is generally cited ; Et pur ceo que eleftions 
Jeivcnt eflrcs f ranches ^ le roi defendefur fa grcve forfaiiure^ que nul haunt 
liomme n autre per foiar des armes, ne per menaces, ne dj/iourhe de /aire 
francbe ele&ion. The principle is good, and ought to be applied to 
all elections ; but the elections which the legiflature had then in 
contemplation, were thofe of the flicriff, coroner, &c. for the houfe 
of commons, and of courfe elections of its members had not then 
eiiftence. And as it would be repugnant to this principle and to 
Cound policy, it is decided, that a wager between two ejcctors-tipon 
the fuccefs of their refpective candidates is illegal and void. For, 
if it were permitted, it would manifeftly corrupt the freedom of elec- 
tions. 1 T. JR. 55. 

Note 48, page 18 a, line 35, words of the writs.— Or after the or- 
dering of the writs ; that is, after the figning of the warrant to the 
-chancellor for ifluing the writs. Sim. 165. 

Note 49, page 18a, (laft line) word parliament.— That is, incapa-* 
"ble of ferving upon that election ; this is provided by 7 W. III. c. 4. 
•commonly called the treating act ; and it has been decided by a 
committee, according to the plain and obvious meaning of the words 
of the ftatute, that treating vacates that elc&ion only j and that the 

J2 
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candidate is no way disqualified froni being re-elected and fitting < 

upon a fecond return. (Sec the 2d cafe of Norwich 17 £7, 3 Litet. 
455* though the contrary was determined in the cafe of Honiton 
178a, ib. 161.) It has been fuppofed, that the payment of travel- 
ling expenfes, and a compenfation for lofs of time, were not treat- 
ing or bribery within this or any other ftatute ; and a bill parted 
the houfe of commons to fubject fuch cafes to the penalties impofed 
by 1. Geo. II. c. 44. upon perforis guilty of bribery. But this bill was 
rejected in the houfe of lords by the oppofition of lord Mansfield, 
who ftrenuoufly maintained that the bill was fupcrfluous ; that 
fuch conduct by the laws in being, was clearly illegal, and fubject,. 
in a court of law, to the penalties of bribery/ (2 Lud. 67.) In- 
deed it is fo repugnant both to the letter and fpirit of thefe ftat- 
utes, that it is furprtfing that fuch a ftotion and practice fhould 
ever have prevailed. It is certainly td be rtgretted, that any elec- . 
tor fhould be prevented by his poverty from rxercifing a valuable 
privilege ; but the nation would have much greater caufe to la- 
ment, if it were deprived of the fervices of all gentlemen of mod- 
erate fortune, by the legalizing of fuch a practice, even with the 
mod equitable rcftrictions, not to mention the door that it would 
open to the grofleft impurity and corruption. 

Note 50, page 183, line 8, word offence. — This is enacted by 
3 Geo. II c. 24. explained and enlarged by 9 Geo. II. c. 38. and 
16 Geo. II. c 11. but thefe ftatutes do not create any incapacity c$ * 
fitting in the houfe, that depend* folely up&n the treating act men- 
tioned in the preceding note. 

It has been held that it is bribery if a candidate gives all electo* 
money to vote for him, though he afterwards votes for another (3 
Burr. 1235.) ; and there can be no doubt, but it would alfo be bri- 
bery in the voter, for the words of the ftatute clearly make the of- 
fence mutual. And it has been decided that fuch vote "will not be 
available to the perfon to whom" it may aftefAvards be given gra* 
tuitoufly : for the elector fwears he has received no money, gift, or 
reward, in order to give his vote; and an election, ought not to 
depend upon a vote fo contaminated with perjury, bribery, and 
treachery; atid the voter's previous conduct muft raifc a ftroi\$ 
fufpicion that he gives his vote rather from the inducement of a 
higher bribe, than from the conviction of his confidence, fyu th* 
propriety of this deciiion h-is bren questioned by refpuetable au- 
thority- (2. Doug. 416) An infeance is given in- 4 Vov*. 366. of> 
'an action, in which twenty-two penalties, it,ooo/. were recovered 
agdiuft one defendant. But belicles the penalties impofed hv the 
lcgillature, bribery is a crime at common law, and.punifliable by 
indictment or information, though the court of king**s bench will 
not in ordinary cifcs grant an information within two yeaTs, the 
time within which an action may be brought tor tHe penalties un- 
der the ftatute. (3 Ui/rr. 1335. 1359.) But this rule does not af- 
fect a proftcution bv an indictment or ?u information by the at* 
torncy-gewcra! r who in one cafe was ordered by the houfe ro pro*. 
iiecutc two gentlemen wl\o had procured t^emi'dves to be returned 
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jby bribery ; they were convicted and fentenced by the court of 
Icing's bench to pay each a fine of 1000 marks, and to be impris- 
oned fix months. 4 Doug . 29a. 

Note 51, page 183, line 16, word amerced — Lord Mansfield ob* 
ferved upon this, that there ecu id he no fine fet m the houfe ©f 
commons ; it muft hare been in the ftar chamber (3 JSutr. 1336;) 
but the journals of the commons on the day referred to by the 
learned Judge exprefsly ftate, that it is ordered by this houfe that 
a fine of 20 pounds be aflfefled upon the corporation for their 
faid lewd and Oandcrous attempt. 

Note 52, page 183, line 27, w6rds if required. — If any candidate, 
upon a reasonable requeft from another candidate, or by two of* 
the electors either at the election, or at any time before the return 
of the writ, fliall refufe to fwear to his qualification, hir election* 
{hall be void. (9 Ann. c. 5.) 

Note Sit page 183, (Iaft line) word electors.— A\\ electors are com- 
pellable before they vote to take the oaths of allegiance and fu- 
premacy, 7 and 8'W. III» c. 27. And by the 25 Geo. Ill: c 84. alt 
electors for cities and boroughs fhallfw'ear to their name, addition 1 
or profeflion, and place of abode ; and alfp, like freeholders in 
counties, that they believe they are of the age of ar, apd that they 
have not been polled before at that lle&ioni And by the fame 
fUtute it is enacted, that U a poll is demanded at any election for 
any county or place in England of Wales, it fljall commence either 
that day, or at the fartheft upon the next, and ihall be continued 
from day to day (Sundays excepted) until it be finiflnd; a,nd it 
ihall be Icept open feven hours at the leaft each day, between eight • 
in the morning and eight at night ; but if it fhould be continued tilt 
the 15th day, then the returning officer ihall clofe the poll at or 
before three in tKe afternoon, and fliall immediately, or on the uey? 
day, publickly declare the names of the perfons who have a majority 
of votes ; and he iliall forthwith ma-ke a return accordingly, 
linlcfs a fcrutiny is demanded by any candidate, or by two or more 
of the electors, and he fliall deem it necetfary to grant the fame, in 
which cafe it {hall be lawful for him to proceed thereupon ; but fo 
as that, in all cafes of a general election, if he has the retur-n of the 
writ, he fliall caufc a return of the members to be filed in the crown 
office on or before the day on which the writ is returnable. If he 
is a returning officer acting under a precept, he iliall make a re- 
turn of the members at leaft lix days before the day of the return 
Of the writ ; but if it is not a general" election, then, in cafe of a 
' fcrutiny, a return of the member fliall be made within 30 days after 
the clofe of the poll. Upon a fcrutiny, the returning officer can- 
not compel any witnefs to be fworn, though the ftatute gives him 
power to adntinifter an oath to thofe who confent to take it. 

Note 54, page 184, line 20, words 10 Geo. ///.—This ftatute is 
better known by the name of Grenville s act, and it has juftly con- 
ferred immortal honour upon its author. The felect committees 
appointed purfuajtt to this ftatute, have examined and decided the 
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important rights of election with a degree of purity and judicial 1 
discrimination highly honourable to themfelves ; and which were 
ftill more fatisfactory to the public from the recollection of the vo 
ry different manner in which thefe que (bona, prior to 1770, had 
been treated by the houfe at large. 

But this act has been much improved by 25 Geo. III. c. 84. & zS 
6co. III. c. 52. By thefe ftatutes any perfon may prefent a petition, 
complaining of an undue election ; but one fubferiber of the peti- 
tion mult enter into a recognisance, himfelf in 200/. with two I'uro 
ties in 100/. each, to appear and fupport his petition ; and thenr 
the houfc fliall appoint i'ome day beyond the days after the com- 
mencement of the ftfilon, or the return of the writ, and ib all give 
notice to the petitioners and the fitting members. to attend the bar 
-of the houfe on that day by themfelves, their council, or agents ;.- 
this day, however, may be altered, but notice fliall he given of the 
new day appointtd. On the day fixed, if ioo members do not at- 
tend, the houfe (hall adjourn from day to day, except over Sundays,, 
and for any number of days over Chriftmasday,'\Vhitfunday > ancF 
Good Friday ; and when two or more members arc prefent, the 
houfe fhalL proceed to no other bufinefs eicept fwearing in mem- 
bers, receiving reports from committees, amending a return, or at> 
tending his majefty or commiflioners in the houfe of lords. Then? 
the names of all the members" belonging to the houfe are put into* 
iix boxes or glafles in equal numbers, and the clerk (ball draw a- 
name from each of the glalfes in rotation, which name fliall be reacE 
by the fpeaker, and if the perfon is prefent and not difqualtfied, it 
is put down, ; and in this. manner they proceed, till forty-nine" fuch: 
names are collected. But betides, thefe forty-nine, each party 
.fliall felect, out of the whole number prefent, one perfon, who> 
ihall be the nominee of that party. Members who have voted at 
that election, or who are petitioners, or are petitioned againff, 
cannot ferve ; and perfons who are fixty years of age, or who have 
ferved before, are excufed if they require it ; and" others wha 
can fliew any material reafon, may alfo be excufed* by the indul- 
gence of the houfe. After 49 names are fo drawn, lifts of them* 
ihall be given to the refpec"rive parties, who -fliall withdraw, and 
fliall alternately ftrike off one (the petitioner* beginning) till they 
are reduced to 13 ; and thefe 13, with the two nominees, confti- 
tute the felecl: committee. If there are three parties, they fliall al- 
ternately ftrike olFone ; and in that cafe the 13 ihall choofe the two>- 
nominees. 

1 he members of the committee fliall then be ordered by the houfe 
to meet within 24 hours, and they cannot adjourn for more than,. 
24 hours, except over Sunday, Chriftmas day, and Good Friday, 
without leave of the houfe ; and no member of the committee flialt 
abfent himfelf without the permiiiion of the houfe. The commit- 
tee fliall not in any cafe proceed? to- hufiheis with fewer than 13 
members ; and they are diflblved if for three fucceflive days of fit- 
ting their number is lefs than that, unlefs they have fat 14 days, 
and then they may proceed, tUough. reduced to 12 ; and. if 2£ days*. 
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to it : and they continue to fit notwithftandsag a prorogation of 
the parliament. All the fifteen members' of the committee take a 
folemn oatb in the Boufe, that they will give a true judgment ac- 
cording to the evidence, and every queftiou is determined by a ma- 
jority. 

The committee may fend for witne/Tes and examine them upon 
oath, a power which the houfe of commons does not potiefs ; and 
if they report that the petition or defence is frivolous or vexatious, 
the party aggrieved fliafl recover cofts. For their mode of report- 
ing the right of election, fee note (35,) p. 17 7- . 

Thefe are the principal provifions of this excellent ftatute, under 
its prefent improved ftatte. 

Note 55^ page 185, line 1, words may eltfi. — Such an in fiance 
in the Irifli houfe of lords is mentioned by lord Mauntmorres, % 
Vol. 108. 

Note 56, page 185, line Z, words by the houfe. — Mr. Hume is. 
xniftaken, who fays that Peter de la "Mere, chofen in the f rft par- 
liament of R. II. was the firft fpeaker of the commons (3 Vol. 3.) *• 
for we find in the rolls of parliament, ($\ Ed. III. n° 87.) that fir 
Thomas Hunger ford cbwalier qui awrit Us pa rolls* des communes en cefk 
gatlement, addrefied the king in the name of the commons, in that 
jubilee year, to pray that he would pardon feveral perfons who 
had been convicted in impeachments. And there he is not men~ 
tioned, as if his office was a novelty. 

Note 57, page 185, line 3, words by the ling. — Sir .Edward Coke, 
upon being elected fpeaker 111.159*, iu-his addrefs to the throne 
declared, <* this is only as yet a nomination, and no election, until 
«• your majefty givcth allowance and apprbbation." (a Hat/. 154.). 
But the houfe of commons at prefent would fcarce admit their 
fpeaker to^ioldfuch language. Till fir Fletcher Norton was elect- ^ 
ed f fpeaker, 29th Nov. 1774, every gentleman who was propofed 
K> fill that honourable office, affected great modefty, and if elect- 
ed, was almoft forced into the chair, and at the fame time* he re- 
queued permHBon to plead, in another place, his excufes and in- 
ability to difcharge the office, which he ufed to do upon being- 
prefented to the king. But fir Fletcher Norton was the firft who 
difregarded this ceremony both in the one houfe and in the other. 
His fucceffors Mr. Cornwall and Mr. Addington, requefted to 
make, excufes to the throne, but were refufed by the houfe, though 
Mr. Addington, in the beginning of the prefent parliament, 36th; 
Nov. 1790, followed the example of Sir Fletcher Norton, and inti- 
mated nO wifb to be excufed. (See 1 Woodd. 59.) Sir Joll'i Cuft, 
was the lail fpeaker who addrefTed the throne in the language or* 
diffidence, of which the following fentence may ferve as ^fpecimen : 
* I can now be an humble fuitor to your majefty, that you would. 
** give your faithful commons an opportunity of rectifying this the 
••only inadvertent ftep which they can ever take, and be gracioufly 
"■pJeafcd to direct them to prefent fome other to your; majefty, 

E * 
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" whom they may not hereafter be- forty to have chofen, nor your 
" majefty to have approved." (6 Nov. 1761.) The chancellor 
ufed to reply in a handfome fpeech of compliment and encourage- 
ment, but now he fhortly informs the commons that his majefty 
approves of their fpeaker, who claims the ancient privileges of the 
commons, and then they return to their own houfe. 

Some fpeakers upon this occasion have acquired great honour and 
distinction, particularly Thomas Nevile, germanesf rater domin't Bur*- 
jrjwnny, r/t<i cleft us prolocutor per communes facra regia majijhati ejl pr&»- 
feht.il nt) et ita egregle, elcganter y prudenter^ st diferte in negotiojibi commif- 
Jio ft gefity vt omnium praftntiurn plaufu et Iartitia, maximam fibi laudem 
compjravit* at jut laudi facra regia majejias non modicum exitnium honoris-. 
cumulnm adjscit y nam prafentibus et videntibus dgpiinis Jpiritualibus et tern" 
pnralibus et regni communibus eum equitis aurati honore et dignitati ad lou~, 
dc-» Dei et fancli Georgii injjgnivit, quod nemini mortalium per vlla ante 
ftcculu contigifo audfoiwus. 6 Hen. VIII. I Lords' Journ. zo. 

Note 58, page 185, line 8, words binds the ivhkle. — In the houfe; 
©f commons the fpeaker never votes but when there is an equality 
without his cafting vote,' which in that cafe creates a majority ;. 
but the fpeaker of the houfe of lords has. na cafting vote, but his 
vote is counted with, the reft of the houfe ; and in the cafe of an 
equality, the non-contents or negative voices have the fame effect 
and operation as if they were in fa<£fc a majority. (Lords' Journ. 
25 June, 1661.) Lord Mountmorres fays, that the houfe of lords 
in Ireland obferves the fame rule ; and that in cafes of equality ». 
f em per prafumiter pro negante, (1 vol. J05.) Hence the order in,. 
putting the queftion in appeals and writs of error is this : " Is U 
»* your lordfhip's pleafure that this decree or judgment tnall be Te- 
" verfed ?" for if the votes are equal, the judgment of the court be- 
low is affirmed. (lb, % Vol. 8 c.) Here it may not be improper to ob- 
serve that there is no cafting voice in courts of juftice ; but in the. 
fuperior courts if the judges are equally divided, there is no decifton„ 
and the caufe is continued in court till a majority concur. At the. 
feflion^ the juftices, in cafe of equality, ought tojrefpite the matter- 
till the next feluon* ; but if they are equal one clay, and the matter 
i« dulv brought before them, on another day in the fame felftons, and. 
if there is then an inequality, it will amount to a judgment ; for all. 
the time of the ftflions is cofafidercd but as one day* A cafting vote 
fometimes ligniilcs the tingle vote of a perfon, who never votes but 
in the cafe of an equality ; fometimes the double vote of a perfon, 
who firft votes with the reft, and then, upon an equality, creates a 
majority by giving a fecond vote. 

A caftiug vote neither exifts in corporations or clfewhere, unlcfs 
it is exprefsiy given by ftatutc or charter, or, what is equivalent^ 
exifts by immemot ial ufage. 

Note 59, page 185, line 28, words 0/ petitions. — The commons for 
near two centuries continued the ftyle of very humble petitioners. 
Their petitions frequently beg-irt'with u your poor commons beg- 
"and pray," and concluded with " for God's fake, and as an a& o£ 
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*<r charity ':" — Vox poveres commnnrs prlent et fuppllenty pur Die* et eft 
or»re de tharite. (Rot. Pari, palfim.) It appears that prior to the. 
reign of Hen. V. it had been the practice of the kings to add and 
enact more than the commons petitioned for. In confequence of 
this there is a very memorable petition from the commons in 2 Hen. 
V. which Gates that it is the liberty and freedom of the commons 
that there fhould be no ftatute without their a (Tent, coniiderirtg that 
they have ever been as well ajfenters as petitioners, and therefore they 
pray that_for the future there may be no additions or diminutions- 
to their petitions. And in anfwer to this the king granted that 
from henceforth they fhould be bound in no instance without their 
aflent, faving his. royal prerogative to grant and deny what he 
pleafed of their petitions. {.Ruff. Pre/, xv. Rot. Pari. % Hen. V. n° 
az.) It was long after ks creation, or rather reparation from the 
barons, before the houfe of commons was confeious. of its own, 
ftrength and dignity ; and fuch was their modefty and diffidence, 
that they ufed to.requeft.the lords to fend themfome of their mem- 
bers to inftruct them in their duty,, " on account of the arduoufhefa 
? of their charge* and the feeblenefs of their own powers-and under- 
** (landings :"— -pur I' arduite de lour charge.) et le fcftblejce de lour polar* 
. et fens. (Rot. ParLi R. U,n° >). 

Note 60, page 188, line K>, words Ni&man-Frencb^-UnlW the 
reign of Richard III, all the ftatutes are either in. French or Latin, 
but generally in French.. I have never fee a any reaibn affigned for 
this change in the language of the ftatutes. * Riehard being an ufur- 
per, probably thought that it would produce him a degree of popu- 
larity to give the people ftatutes in their own language, which had 
hitherto been as illegible as the laws of Caligula. But the general 
aniwers of the king to the bills were fo well under flood, that a change 
in them was of no importance to the. people, and; only delirablefor 
the fake of conliftency. 

Note 6r, page 188, line ao, word s'avifera.— The words le rot 
s ' avifera correspond to the phrafe formerly ufed by courts of juf- 
rice r when they required time to confider of their judgment, viz. 
curia advifdre vult.. And there can be little doubt but originally 
thefe words implied a ferious intent to take the fubject under con- 
federation, and they only* became in effect 'a negative, when the 
bill or petition- was annulled by a di.fiblutionj before the king com- 
municated the refult of his deliberation : for in the rolls of parlia- 
ment the king fometimes anfwers, that the petition is unreafonable, 
and cannot be granted ; fometimes he anfwer3, that he and hi* 
council will conlider of it; as in 37 Ed. III. n° 33. ^htant au cefle- 
article , il demande grand avi/ement, ct partant le toife esit avt/era par Jon 
eintfeil. . . . 

This prerogative of rejecting bills was exercifed to fuch an ex* 
tent in ancient times, that Dewes informs us, that queen Elizabeth, 
at the clofe of one feftion, gave her aiTent to 24 public, and 10* 
private bills; and at the fame time rejected 48, which had paiTcd 
the two. lioufes of parliament, fjourn. 596.; But the laft time ifr 
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was exerted was in the. year 1 693 by Wm. III. who at firft refufedf 
his afient to the btH for triennial parliament*, but was prevailed 1 
upon to permit it to-be enacted two years- afterwards. De Lolme t 
404. 

Note 62, page 190,. line 30, word proclamatliLr—PiX the begins 
Ding of a new parliament, when it is not intended that the parlia- 
ment fhjOirtd meet at the return of the writ of fummons for the 
difpatch>of bufinefs, the practice is, to prorogue it by a writ of 1 ' 
prorogation, as the parliament in 1790 was prorogued twice by 
writ ; Comnt. Joum. »6th Nov. 1790 ; and the fir ft parliament iit 
this reign was prorogued by four writs. lb, 3. Nov. 17 61. On 
the day upon which the writ of fummons is returnable,' the 
members of the houfe of commons who attend, do not enter their 
own houfe, or waft for a meflage from the lords, but go imme- 
diately up ta the houfe of lords, where the chancellor reads the 
wrk of prorogation, IS, And 1 when it is intended that they 
fhould meet upon the day to which the parliament is prorogued 
for difyatch of bufinefs, notice is given by a proclamation. 

Note 63,. page 191, line 1, words feffion at all. — Mr. Hatfell men- 
tions one great inconvenience which, he apprehends, might arife 
from this rule :-— The 6 Ann. c. 7. f. 6. provides, that upon the 
deteth of the fciag, if there is no parliament fn being that ba* met and' 
fat, then the iaft preceding parliament fhall immediately convene 
and iit, as if the faid parliament had never been diftblved. Fie 
(ays, the conftruction of the wof ds has met end fat, has always been* 
understood to be a parliament of which a feffion has been held. 
{%Hatf 419.)— This-is a conftru&ion to which I cannot accede- 
The word feffton has a legal and techni cat unification ; we know 
its property and. confequences, but there is no reafon that wc 
fhould annex them all to the popular word ft; The object of the 
ftatute was probably this, via. if the king s fhould die after the iiTu-»- 
ing the writs for a new parliament during - a general election, that* 
the kingdom fhould not continue in a ftate of ferment and confu- 
fion, but that the old parliament fhould immediately revive and- ' 
convene. It never could he the intention of the IfgiHature, that, 
after the members of a new parliament had qualified thcmfelves^ 
and had been fitting perhaps for many weeks, this parliament, upon., 
the death, of the kingj fhould be fent home, and: the members of 
the old parliament fhould be collected, merely beeaufe the new- 
parliament had not paffed a bill; I conceive it would be fufficient. 
to fatisfy the provision of this ftatute, that fuch a number of mem- 
bers had met, and had taken the oaths, as to actually conftitute a. 
houfe in each houfe of parliament. To fit In this cafe muft be 
equivalent to take their feats, which»is its ftgnification in the fame 
Sentence, viz. to convene and Jit ^ otherwife the new king would be. 
compelled to make a feflion, by aflenting to a bill before he pro- 
rogued or diflblved them. 

Note 64, page 191, line 34, word re-aj/amkling. — This was pro- 
vided by a claufc In feveral. militia, acts, bat that provifton is mate*- 
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rially altered by the 26th Geo. III. c. 107. It has been held that 
after a prorogation, except under the circnmftjnces and in the 
manner defcribed in that ftatute, the king cannot fummon a par- 
liament before the day to which it was laft prorogued* And it is 
uridcrftood, that when a parliament is prorogued to a certain day, 
they do not meet on that day, unlefs it be particularly declared by 
the proclamation that gives notice of the prorogation, that" they 
fliall meet for the difpatch of bullnefs ; an<^ when it Iws not been 
prorogued' by fuch a proclamation, and it is intended that parlia- 
ment fhall acfhixlry fit, it is the eftiblifiied practice to ifliic a proc- 
lamation to give notice that it is for the difpatch of butinefs ; and 
flits proclamation, unlefs upon fome urgent occalion. bears date at 
lead forty days before the meeting. {% Hatf 239 ) But by a6 
<*eo. III. c. 107. f. o:j. in ail cafes of actual invasion or imminent 
danger of ft, and fit cafes of rebellion or infurre&ion, the king, hav- 
ing firft communicated the occafion to parliament,*if fitting, and if 
bo parliament be luting, having notified the occafion by proclama- 
tion, may order the militia to be called out and embodied. And 
whenever this is done, if the parliament be adjourned 01 prorogu- 
ed, he fliall convene them, within fourteen days. 

Purfuant to this ftatute the parliament met on the 13th Dec. 
1792, the only doubt being at that time, whether the meafure was 
Juftified by an actual infuwedtion ? 

; Note 6s, page 193, line 2a, words for fiven. — This has been 
thought by many an unconftitutional exertion of their authority; 
and the reafori given is, that thofe who had a power delegated to 
them for three years on!y,Tould have no right to extend that term 
to feven years. But this has always appeared to me to be a falla- 
cious mode of confidering the fubjeet. Before the triennial ac>, 
6 W. & M. the duration of parliament was* only limited by the 
pfrafure or death of the king ; and it never can be fuppofed that 
the next, or any fuccecding parliament, had not the power of re- 
pealing the triennial acft; and if that had been done, then, as be- 
fore, they might have fat feven teen or feventy years. It is certain- 
ly true, that the fimple repeal of a former ftatute would hive ex- 
tended their continuance much beyond what was done by the fep- 
tennial act 

CHAPTER THE THIRD. 

Of the King y and' his Title, 

Note I, page 200, line 30, word Interregnum. — Hence the ftatute* 
pa fled in the firft year after the restoration of C^r. II. are always 
called the a&s in the twelfth year of his reign ; and all the other 
legal proceedings of that reign are reckoned from the year 1*648, 
and not from 1660. 

Note 2, page 214, line 4, word" parliament. — It is difficult to fay 
m what light it was considered by that parliament, which, in the 
preamble to the ftatute, declares with naufeous pedantry, that " up- 
•* on the knees of their hearts they agnife their conftant faith, one- 
•* dience, and loyalty to his nujefty and his royal progeny" 
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Note «?, page 3 I 7* line 4, word determine.— ~Tht contention in- 
Scotland drew the fame conclusion, viz. the vacancy of the throne, 
from premifes and in language much more bold and intelligible.—* 
The myftery of the declaration of the Engliflv convention, betrays 
that timidity which i$ was intended to conceal. "The eftates of 
" the kingdom of Scotland find and declare that king James Sev» 
** cnth, being a profefled papift, did affume the royal power, and 
M acted as a king without ever taking the oath required by law ; 
w and had^by the advice of evil and wicked counsellors, invaded* 
w the fundamental conftitution of this kingdom, and altered it front 
•' a legal and limited monarchy to an arbitrary defpotic power ;' 
" and had governed tlifrfame to the fubverfion of the proteft&nt re- 
, '* ligion and violation of the laws and liberties o/ the nation, in- 
u verting all the ends of government, whereby he had forefqulted 
*• the crown, and the throne was become vacant*" Tyndal, 71. FaL 
Cont. of Rapln. \ 

Note 4, page 119, line *2, vf or d* nation. — The preamble to the' 
bill of rights exprcfsly declares, that " the lords fpjritual and tern* 
*• poral, and commons, atfembled at Weftminfter lawfully, fully*' 
M and freely reprefent all the eftates of the people of this realm.'*' 
The lords are not iefs the trofteesand guardians of their couafttry> 
than the mexaberl> of ' the houfe of commons.- It was'juftly faid,- 
when the royal prerogatives were fufrfcnded during his rnajeftyV 
jlinefs, " t.hat the two houies of parliament were the organs byy 
** which the people cxprcfied their will," 

CHAPTER THE FOUJEtTH;. 

Of the Kings royal Fanrilyi • 

tfote i, page 224>hne 12, words 1 Mar.Lfl. 3. c. i.— Mary lie- 
rag, the firft queen that had fat upon the Engliih throne, this ftatute 
was palled, as it declares; for «« the extinguifh merit of the dcubt and* 
**.folly of malicious andignorant perfons," who might be induced to 
think that a qfceen could- not exercife all the prerogatives of a king.' 

Note 2, page* 229, line 5, word ivhalchne. — The reafon is more 
whimfical than the divifion, for the whalebone lies entirely iij 
the head. 

Note 3, page %i% line 17, word repealed. — This was a caufe'in.' 
the ae"l} which attainted queen Catharine Howard and her accom- 
plices for her incontinence ; but it was not repealed till the 1 Ed. 
VI. c. 1 a. which abrogated all treafans creatediiuce the memora- 
ble ftatute in the 25 Ed. Ilk 

Note 4, page' 229, Juie 22; words 28 Hen. FJIL-yAnn Boleyu- 
was convicted of high treafon in the court of the lord high*ftewar*L 
One of the charges againfl: this unhappy queen was, that flie had 
faid, u that the king never had had her heart ;" a declaration, if 
made, m which there was probably more trutlvthan difcretioa ;. 
tojtf thk was adjudged to be a flander of her ovvaaflue, and there- 
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fore high trcafoiv, according to a ftatute which had t>ecn pafTed a- 
tkhl* two years before for her honour and protection. Harg, St* ' 
Tr. 11 vol. p. 10. 

Articles "of impeachment were prepared againfl ^oeen Catharine 
Watr for herefy, in prefummg to controvert the theological doctrines 
of the king ; tut by her dexterity and addrefs, (he baffled the de- 
signs of her enemies, and regained the affections of that capricious 
monarch. 4 Hume, 259. 

Articles of impeachment for high treaton were exhibited againft 
Henrietta queen of Car. I. from which (he faved herfelf by an ef- 
cape to France. 7 Hume y l go. 

Note 5, page 230, line 5* words not in print. — Mr. Hargrave, in 
a note to Co. Lift. T33. fays, that no fiich ftatute can be found* 
JLord Coke there refers to it by 8 Hen. VI. n° 7. in 2 In ft. 18 by 6 
Ken. VI. n* 4/. In Riley's Plac. Pari, it is called 2 Hen. VI. 

Note 6, page 230, line 34, word ffen. — This ftatute perhaps 
vas not meant to be extended to the princefs royal when Hie had 
younger brothers living, for the iflue of their wives muft inherit 
ihe crown before the iflue of the prineefs royal, yet their chaftity 
is not protected by the ftatute. 

Note 7, page 2^0, (laft line) words heir apparent. — This creation 
Jias not been confined to the heir apparent, for both queen Mary 
and queen Elizabeth were created by their father Hen. VUI. ptin* 
defies of Wales, each of them at' the time (the latter after the illcgi- 
fi mat ion of Mary) being heir prefumptrve to the crown. 4 Hume, 1 1 3. 
Edward II. was the firft priuce of Wales. When his father had 
itobdued the kingdom of Wales, he promifed the people r * that 
^country, upon condition of their fubmuTion, to give them a prince 
who had been born among thern, and Mho could fpeak no othef 
language. 

Upon their aequiefcence w&h this deceitful offer, he conferred 
the principality of Wales upon his feeond fnn Edward, then an in- 
fant. Edward, by the death of his eld eft brother Alfonfo, became 
Jieir to the crown, end from that time, this honour has been appro* 
printed only to the eldeft fons or* eideft daughters of the kings of 
England. 2 Harney 243. 

Kote 8, page 231, line 1, ifrwds earl of C&yfrr.*— Selden tells u§, 
tl tliat the earldom of Cheftfcr was once aUo a principality, erc&cd 
* into that title by parliament in 2* Rich. II, wherein it was alia 
«« ordained that it ihould be given to the king's eldcft fon. But 
4t that whole parliament was repealed in the firft of Hen. IV, al- 
4i though -the earldom bath ufualFy been iincc given with theprin* 
" cipality of Wales." Seld. Tit. of Hon. 2. e. 5./ I. 

Note 9, page 331, line 2, word inveftiture. — That is, by letters 
paletot under the great fcal of England. 

Note io, page 231, line 3, woids elJefi fin. — The learned Com- 
mentator feems to have adopted what I am inclined to thiilk is aa 
error, even ia the learned acd accurate Sclden, who fays, «• not onlf 
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44 the firft-born fons of the kings of England, but the deleft living al- 
" fo, are dukes of Cornwall ;" Tit, of Hon. 2 . c 5 / 29. and he refers 
ro the pxincc's cafe in 8 Coke's Reports. Tut the observations in 
that report, as well as the words of the ftatute, limit the Dukedom 
of Cornwall to the firft-bt gotten fon of a king of England, and to him 
only. The words of ftatute are, habendum \Z? tenendum cidem duci & 
ippus et b<tredutn fuorum rcguln Angliajiiiis brimogenitis^ \Sf ditii loci duci but 
in regno Anglia hateditariefucccjfuris. And lord Coke,afttr having enu- 
merated thofe princes -who had been dukes of Cornwall before hi* 
time, among whom he reckons prince .Arthur, proceeds to fay # 
44 Neither was king Hen. VIII. in the life of his father, after the 
'** death of prince Arthur his brother, by force of the faid crca* 
'* tion duke of CcrmvaH-, lor although he was the fole fon and 
** heir apparent of Hen. VII. yet foraftmich as he was not the firft- 
*' begotten Jon, he was not within the faid limitation ; for prince 
*' Arthur was his fu ft- begotten fon." —But although from this it is 
manifeft that a duke of Cornwall muft be the firft-begotten fon of 
a king, yet it is not neceflary that he fhould be born after hit 
father's acccflion to the throne. 

This is a ftrange fpecies of inheritance, and perhaps is the only 
mode of defcent which depends upon the autlwrity of a ftatute. 
Ln the prince's cafe, reported by lord Coke, the .queftion was, 
ivhether tlie original grant to Edward the Black Prince, who was 
created In the nth of Ed. III. duke of Cornwall, and who was the 
fir ft duke in England, after the duke of Normandy, had the au- 
thority of parliament, or was an honour conferred by the king's 
charter alone ? If the latter, the limitation would have been void, 
as nothing lefs than the power of parliament can alter the eftablillt* 
ed rules of defcent. But notwithstanding it is in the form of a 
charter, it was held to be an ad of the legiflature. It concludes* 
per ipfum regent et totum concilium in parliaments 

Note 11, pige 233, line 2, worA/^/'j /j/fc— The authorities 
and arguments of the. two difTentiag judges, Price and Eyre, are 
fo full and cogent, that if this queftiou had arifen before the judges 
were independent of the crown, one would have been inclined to 
have fufpe&ed the iincerity of the other ten, and the authority of 
the decifion. See Harg. St, Tr. 1 1 vol. 295. 

Note 12, page 233, line 15, words reafon for it.— The occafioa 
of this ftatute was the marriage of Catharine, mother to Henry VI. 
with Owen Tudor, a private gentleman. See p. 223. 

CHAPTER THE FIFTH. 

Of the Councils belonging to the King, 

Note *, page 238, line 14, word indefinite. — No inconvenience 
nrifes from the extension of their numbers, as thofe only attend 
who are lpecially fummoncd for that particular occaiion upon 
which their advice end afliftance are required. The cabinet couo- 
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eil, as it is called, confifts of thofc miniftcrs of ftatc who arc more 
immediately honoured w-ith his majefty's confidence, and who are 
fummoned to confult upon the important and arduous difcharge 
of the executive authority : their number and fcledlion depend 
•only upon the king's plcafure ; and each member of that council 
receives a fummons or meflage for every attendance. 

Note 2, page 238, line 16, word Sbaftejbury. — It appears from the 
4 In ft. $$. that this, office exifted in the time of ja. 1 ; for lord 
Coke fays, there is, and of ancient time hath been, a prefident of 
the council. This office was never granted but by letters patent 
under the great feal durante beneplacho^ and is very ancient ; for 
John bifhop of Norwich was prefident of the council in anno 7 re> 
gis jfobannis. Dormivit tamen hoc ojjicium regnante magna Elixahctha. 

Note 3, page 239, line 3, words /* council. — This is, in fact., a 
court of juftice, which muft conlift of at leaft three privy coun- 
fellors. 

Note 4, page 240, Tine 12, words fnally given. — The court of 
privy council. cannot decree in perfonam in England, onlcfs in cer- 
tain criminal matters ; and the court of chancery cannot decree 
in rem out of the kingdom. See Lord Hardwicke's *Arg. in Pen 
-v. Baltimore, 1 Vef. 444. where the jurifdi&ion of the council and 
chincery, upon queftions arifmg upon fubjedfc matter abroad, is 
largely difcuffed. 

CHAPTER THE SIXTH. 
Of the Kings Duties. 

>Iote I, page 243, line 8, words a king. — This is alfo well and 
ftrongly expreffed in the year-books : La ley eft le plus haute inherit* 
*tnce que le toy ad ; tar far la ley il meme et touts fes fujets fent rules , etji 
4e ley nefuit, nul rot, et nul inheritance- Jera.—-1 9 Hen. VI. 63. 

In Englifli : The law is the higheft inheritance which, the king 
has ; for by the law he himfelf and all his fubjedts are governed, 
and if there were no law, there would be neither king nor in- 
heritance. 

Note 2, page 344, line 22, words Hfs the £wi.— And it is requir- 
ed both by the bill of rights, 1 W. and M. ft. 2. c. 2. and the 
acl: of fettlement 12 & 13 W. III. c. 2. that every king and queen 
of the age of 12 years, either at their coronation, or on the firft 
day of the firft parliament, upon the throne in the houfe of peers, 
(which fhall firft happen,} ftiall repeat and fubferibe the declara- 
tion againft popery according to the 30 Car. II. ft. 2. c. 1. 

CHAPTER THE SEVENTH 

Of the King's Prerogatives. 

Note I, page 151, line 7, words fub Deo. — What Bra&on adds \A 
the fame chapter ought never to be forgotten : Ipfe autem rex *<>* 
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debet ejfe/ub honine,fedfub Deo etfub lege, quia lex facet regem. Attrilu- 
at. igifur rex fegi, quod lex attribuit ei, videlicet dominatianem et potejla- 
tern, npn $ enim rex, ubi dominatur voluntas et turn lex. 

Note 2, page 255, line 27, word prejudice.*— Or perhaps it means 
that, although the king is fubject »to the paflions and infirmities of 
other men, the conftitution has prefcribed no mode by which he 
can be made perfonaily amenable for any wrong that he may 
actually commit. The Jaw jvill therefore prefume no wrong, 
wjiere it has provided no remedy. 

The inviolability of .the king, is effentially neccfTary to the free 
e-xercife of thofe high prerogatives, which are vefted in him, not 
for his o\yn private fplepdour and gratification, as the vulgar and 
ignorant are too apt .to imagine, tut for the fecurity and preferva- 
tion of the real happinefs and liberty of his fubjects. 

Note 3, page 257, line 7, word occafiont. — In civil actions relat- 
ing tc landed property by the 9 Geo. III. c. 16. the king like a fun- 
jeet is limited to iixty years. See 3 vol. 307. This maxim applies 
alfo to criminal profecutions, .which are brought in the name of 
the king, and therefore. by the common law there is no limitation 
in treasons, felonies,, or mifdemeanors. By the 7 W. III. c. 7. an 
indictment for treafon, except for an attempt to affaffinate the 
king, mud be found within three yearsjifter the commifiion of the 
treafonable act. 4 Vol. 351. But where the legislature has fixed 
no limit, nullum tempue eccurrit regi holds true ; thus a man may be 
convicted of miydcr at any dtflance pf .time within his life after 
the commiilion of the crime. This maxim obtains Hill in futt 
force in Ireland. 1 td. Momtm. 365. 

Note 4, page ^64, line 14, word nature.-* In the year 1654, dur- 
ing the protectorate of Cromwell, Don Pataleon Sa, the brother 
of the Portuguese cmbaffador, who had been joined with him in 
the fame commiflion, was tried, convicted, and executed, for an 
atrocious murder. jLord Hale, ,i P. C. 99. approves of the pro- 
ceeding ; and Mr. J. Fofter (p. 188.) though a modern writer of 
law, lays it down that, " .for murder apd other offences of great 
« enormity, which are againft the fight of nature, and the funda- 
M mental laws of all fqciet);, embafladors are certainly liable to an- 
« fxver in the ordinary courfe of juftice, as other perfons offend- 
«* ing in the like manner are :" but Mr. Hume obferves upon this 
cafe, that, " the laws of nations were here plainly violated." 7 Vol. - 
137. And Vattel with irrefifttble ability contends, that the unl- 
verfal inviolability of ,nn cmbafTitlor is an object of much greater 
importance to the world than their punifliment for crimes how- 
ever contrary to natural juftice. H A minifter," fays that profound 
writer, " is often charged with a commiflion difagrceable to the 
" prince to whom he is fent. If this prince has any power over 
** him, and efpecially if his authority be fovereign, how is it to 
«* be expected that the minifter can execute his matter's orders 
«' with a proper freedom of mind, fidelity, and iirmnefs ? {t is 
«« neceflary he iliould have no fnares to fear, that he cannot be 
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* diverted from his functions by' any chicanery. He muft have 
« nothing to hope, and nothing to fear, from the fovereign to 
'« whom he is fent. Therefore, in order to the fuccefs of his mm- 

• iftry, he mud be independent of the Sovereign's authority, and 
" of the jurifdiclion of the country both civil and criminal.** B. 4« 
e. 7. f. oz. where thisfubject is difcilfled in a moft luminous man- 
ner. The Romans, in the infancy of their ftate, acknowledged 
the expediency of the independence of embafladors ; for when 
they had received embafladors from the Tarqum princes, whom 
they had dethroned,- and had afterwards detected thofe embafla- 
dors in fecretly committing acts w!rich might have been coniidered 
as treafen againft their ftate, they fent them back unpunished ; 
upon which Livy obferves, et quanquam vift funt wnmijijfe^ ut bnftiua* 
loco ejfent, jus tamen gentium ttaluit. Lib. 2. c. 4. When Borrulcar, 
qui Romam fde public a venerat, was profecuted as an accomplice ifi 
the affaflinarion of Mailiva, Salluft declarer, ft >»# magts ex aqua 
honoque quant ex jure gentium. Belt Jug: c. 35. 

Note 5, page 263, line 7, word determined.-— -In 3 Burr. 1480. 
lord Mansfield declares, that « the ftatute of queen Anne was not 

* occafioned by any doubt, whether the law of nations, particnlarly 
** the part relative to public mitfifters, was not part of the law of 

• Kngland,and the infraction criminal, nor intended to vary an iota 

• of it." And he proceeds to fay, that lord Talbot^ lord Hardwickc, 
and lord Holt, were clearly of the fame opinio©. £u! tl;c u» racnTO 
of the law of nations Cifionry be a mflclemcaTior punithable atthe 
cKfcretibn of the court, by fine, imprifonment, and pillory ; and 
therefore lord Mansfield -fay 3, the perfons convicted were never 
brought up to receive judgment ; for " no punifhment would have 

* been thought by the czar an adequate reparation. Such a 
w fentence as the couk would- have given* he would have thought- 
«* a fre£b infiat." 

Note 6, page ao'o*, line 16, words think jit. — Perhaps it was in- 
tended as a compliment to the czar, that the offender is deprived 
of the trial by jury ; and as he is to fufFer any corporal punilli- 
ment that two of th'efe three judges may think fit to inflict, the 
czar would be induced to believe^ that any future rctjuiiition of 
inftant death could he complied with ; but as the ftatute has not 
made the offence felony, of courfc this punifhment cannot extend 
to the privation of life". 

Note 7, page a66, line 22, worcL Middhjex. — But he muft be- 
tides be actually and hona Jde a domeftic fervant. 3 Burr. 1676! 
irVilf.20.-jZ. 

Note 8, page 269, line 25, word pirate.-*- The ftatute of Hen. V. 
is cdiitined to the time of a truce wherein there is no exprefs men- 
tion that all marques and reprifals ihall ceafe. This manner of 
granting letters of marque I conceive has long been difufed, and 
according to the ftatute of Henry V. could only be granted to per- 
fons actually grieved. — But if, during a war, a fubject without any 
commiiHon from the king fhould take an enemy's fhip, the prisr 
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would not be the property of the captor, but wouftl be one 
of the droits of admiralty, and would belong to the king, or hi* 
grantee the. admiral. Cartb. 399. 1 0W4433. Therefore, to 
encourage merchants and others to fit out privateer* or armed {hips. 
in time "of war, by various a&s of parliament, the lord high ad- 
miral, or the commiffioners of the admiralty, are empowered to- 
grant commiflions to the owners of fuch. fhips ; and the prizes, 
captured lliall be divided according to a contract entered into be- 
tween the owners and the captain and crew of the privateer. — But 
the owners, before the commi.ffton is granted, {hall give fecurity 
to the admiralty to make cemp^nfation for any violation of treaties- 
between thofe power* with whom the nation is at peace. And by 
the 24 Geo. III. c. 47. they fhall alfo give fecurity that fuch armed 
ihip fliail not be employed in fmuggling. Thefe commiflions in 
the ftatutes, and upon all occailons, are now called letters of} 
marque. 29 Geo. II. c. 34.' 19 Gt± III. c. 67. Molloy, t. 3./ & 
Or fometimes the lords of the admiralty have this authority by a. 
proclamation from the king in council, as was the cafe in Dec, 
1780, to empower them to grant letters of marque to feize the.- 
(rnps of the Dutch. 

Note 9, page 270, line 23, word -mati&y*— In. order to prevent 
foreigners from arriving and continuing in England for the purpofes> 
cf promoting fedition and confuiion in this country, an adt was 
•v*UKaU. ix GfiOi.IUi c. «f. which was to continue in force till ift Tan* 
1794, in which various reuraul^ Z7Z :2»?^cd upoa.»Ufti4Cl» *W 
ever* 

By that ftatute it is directed and provided, that all matters 0$ 
fliips, upon their landing in England, fliail declare what foreign* 
ers they have on board ; and ail foreigners on their arrival in an 
Englifh port (hall give an account of their name?, rank* and oc- 
cupation, and where they have principally refided for the laft fix 
months } and they (hall import no arms or ammunition, except as? 
merchandize ; and they {hall not depart from the place of their- 
arrival without a pafTport from a magiftrate. 

And his majefty is empowered tb order that no aliens, except* 
alien merchants, {half be landed, or that they fliail be landed at- 
certain places or under certain regulations ; and he may alfo or* 
der any alien to refide in a particular diflruSr, or to leave the- 
kingdom within a limited time. For difobedience of the directions 
of this ftatute, an alien may be committed to gaol, and in fomc 
cafes may be tranfported for life. 

Note ic, page 276, line 34, word regnum.— It is laid in lord* 
Bacon's Ordinances, n° 89, that <* towards the latter end of the 

* rtign of king James the Fir ft this writ was thought proper to be 
w granted, not only in refpeel; of attempts prejudicial to the king 
<* and (late, (in which cafe the lord chancellor granted it on ap- 
*• plication from any of the principal fecretaries, without {hewing 

* caufe, or upon fuch information as his lordfliip fhould think of 

* ik eight,) but alfo in the cafe of interlopers in trade, ^reat basJtar 
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«* rupts, in whofe eftates many fubje&s might be intereftcd, in 
"•duels, and in other cafes that did concern . multitudes of the 
« king's fubjeCb." 

But in the year 1734, lord chancellor Talbot declared that 
u in his experience he never knew this writ of ne ex. -at rcgnut.% 
" granted or taken out, without a bill firft filed — It is true, it 
M was originally a ftate writ, but for fome time, though uot very 
tf long, it has been made ufe of in aid of the fubjects for the htlp- 
** ing of them to juftice ; but it ought not to be made ufe of where 
the demand is entirely at law, for there the plaintiff has bail, 
" and he ought not to have double bail, both in law and equity." 
3 P. Wms. 31a. 

The ufe and object of this writ of ne exeat regno in chancery at 
prefent is exactly the fame as an arreft at law in the commence- 
ment of an action, viz. to prevent the party from withdrawing his 
perfon and property beyond the jurisdiction of the court, before a 
judgment could be obtained and carried into execution ; fo where 
there is a fuit in equity for a demand, for which the defendant 
cannot be arretted in an action at law, upon an affidavit macte 
that there is reaibn to apprehend that he will leave the kingdo.n 
Before the concluiion of the fuit, the chancellor by this writ will * 
flop him, and will commit him to prifon, unlefs he produces fm~« 
ficient fureties that he will abide the event of the fuit. See % Coot. 
Dig. 31a. 

Note 11, page 277, line 1, words bis return.— The etercife o£ 
thi3 prerogative has been long difufed, and it is probable that it 
will never be refumed. For the ancient learning upon it, fee 3 
lb ft. c. 84". againft fugitives* 

Note 12, page 278, line 3, words party and party.— See 3 vol. 41. 

Note T3, page 278, line 23, words vacate their feats. — Air their 
oommiilions became vacant upon the demife of the crown, till 
they were continued for fix months longer by 1 Ann. ftat. 1. c. 8. 
When his majefty was pleafed to make the memorable declaration 
ki the text, he introduced it by obferving ; " Upon granting new 
M comnaiflions to the judges, the prefent ftate of their offices fell 
*' naturally under confederation. In coniequence of the late act, 
*' parted in the reign of my late glorious predeceflbr William the 
u Third, for fettling the fucceflion to' the crown in my family, 
u their commiilions have been made during their good behaviour ; 
tt but notwithstanding that wife pro vilion, their offices have de- 
" termined upon the demife of the crown, or at the expiration of 
** lix months afterwards in every inftaftce of that nature which has 
*« happened." 

Note 14, page 280, (laft line) words plaintiff in court. — But the 
attorney-general may enter' a nan vult profcqui, which has the effect 
of a nonfuit. Co. Litt. 139. 

- Note 15, page 283, line 20, words his fuhje&s. — The king by the 
common law could have created a duke, earl, &c. and ceuld have 

Pa 
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given him precedence before all other* of the fame rank, a pre- 
rogative not unfrequently excrcifed in ancient times ; but it was. 
reftrained by the 31 Hen. VIII. c. 10. which fettles the place or 
precedence of all the nobility and great officers of (rate. This- 
ftitwtc docs not extend to Ireland, where the king ftill retains his 
prerogative without any reftriction, except the dread of the unr 
popularity which would now refult from the exertion of it. 

Note 16, page 287, line 7, word multitude. — The regulation of 
weights and meafures cannot with propriety be referred to the 
king'S prerogative ; for from magna cbarta to the prefent time there 
are above twenty adts of parliament t6 fix and eftablifli the.ftand*- 
ard and uniformity of weights and meafures. Two important 
cafes upon this fubjecEt, have lately been determined by the court 
of king's bench ; one was, that although there had been a cuftotn- 
in a town to fell butter by eighteen ounces to the pound, yet the 
jury of the court-feet were not juftified in feizing the butter of a 
perfon who fold pounds lefs than that, but more than fixteem 
ounces each, the ftatutaMe weight. 3 T. £. 271. In the other it 
was determined, that no practice or ufage could countervail the 
fbtutes 22 C*r. II. c. 8. and 22 & 23 Car. II- c. 12. which eca^ 
that if any perfon /hall either fell or buy grain or fait by any- 
other meafure than the Winchefter bufhel, he (hall forfeit fortr 
fhillings, and alfo the value of the grain or fait fo fold or bought ; 
one half to the poor, the other to the informer. Tbt King ami 
Major, 4 T, R. 75O. 

Note 17, page 288, line 6, words the ivhole. — In confidermg the 
prices of articles in ancient times, regard muft be always had to the 
weight of the fliilling, or the quantity of diver which it contained 
at different periods. From the conqueft till the 2Cth year of Ed. III. 
a pound fterling was actually a pound troy weight of filver, which 
was divided into twenty fhillings ; fo if ten pounds at that time were 
the price of a horfe, the fame quantity of filver was. paid for it da 
is now given, if its price is thirty pounds. 

This therefore is one great caufe of the apparent difference in 
the prices of commodities in ancient and modern times. About 
the year J 347, Edvv. Ill coined twenty-two fhillings owt of a pound; 
and five years afterwards he coined twenty-five fhillings out of the 
fame quantity* Henry V. in the beginning of his reign, divided 
the pound into thirty fhillings, and then of confequence each fliil- 
ling was double the weight of a (hilling at"prefent. Henry VII. in- 
>creafed the number to forty, which was the ftandard number till 
flie beginning of the reign of Elizabeth. She then corned a pound 
of fterling filver into fixty-two fhillings, which divifion has ever 
fince remained without ateration ; fo. every ounce of coined filver 
fince that time has been equal to five (hillings and two pence. 
{See MoNtfY in the Index tp Hume's ffjft.J Dr. Adam Smith, at the 
- end of iiis firft volume, has given tables fpecifying the average 
prices of wheat for five hundred and fifty years back, and has re- 
duced for each year the money of that time into the money of the 
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prefent day. But in his calculation he has called the pound fincc 
Elizabeth's time lixty lhillings. . Taking it at that rate, we may 
cafily find the equivalent in modern money of any fum in ancient 
time, if we know the number of {billing* which weighed a pound, 
by this umple rule : As the number of ihillings in a pound at that 
time is to fixty, fo is any Turn at that time to its equivalent at pre- 
feut ; as for inftance, in the time ©f Hen. V. as thirty (hillings arc 
lo fixty (hillings now, fo ten pounde then were equal to twenty 
pounds of the prcfent money. The increafe in the quantity of the 
precious metal does not neccfiarily increafe the price of articles of 
commerce ; for if the quantities of thefe articles are augmented in 
the fame proportion as the quantity of money, it is clear there will 
be the fame ufc, demand, or price for money as before, and no cf* 
feet will Be produced in the price of commodities. ■ 

If gold and filver could have been kept in the country, the im- 
menfe increafe of paper currency, or fubftitutiou of paper for coin,, 
would have diminished it* value, and have increafed the prices of 
labour and commodities far beyond the effect that has been pro* 
duced by the difcovery of the mines in America. The effect they 
have produced is general, and extended to the whole world ; but 
the increafe of our paper has only a tendency to leflen the value 
of money at home, which never can take place to any great de- 
gree, as it' will, naturally feek a better market, or be carried where 
more will be given for it ; and by the fubftitution of a cheaper 
medium of commerce, the difference in value is added to the cap- 
ital or to the real ftrengty of the nation. Gold and Elver form an 
infignincant part of the real wealth of a commercial country. 
The Whole quantity of fpecie has been eftimated at about twenty 
millions only, not much more than what is railed in one year for 
the fupport of government. 

Note iS, page 388, line 26, words 5/. id. an mom*.— This was a 
.claufe in a tempcrary act, which was continued till 1783, fince 
which time I do not find that it has been revived. 

Note 19, page %%% (note,) words fixty tivoJbiUimgs.—X>x. Adam 
Smith, in his ineftimable work, the Inquiry into the' Nature and 
Caufes of the Wealth of Nations, 1 vol. p* 39. tells us that the 
•* Engiifh pound fterling in the time of Edw. I. contained a pound 
" Tower- weight of iilvcr of a known nnenefs. The Tower pound 
M feems to have been fomething more than the Roman pound, and 
M fomething lefs than the Troyes pound. TIus laft was net intro- 
u duced into the mint of England till the 18th of Hen, VIII. The 
'« French livrc contained in the time of Charlemagne a pound 
** Troyes weight of filver of a known finenefs. The fair of Troye* 
" in Champaign was at that time frequented by all the nations of 
u Europe, and the weights and meafuret of fo famous a market 
" were generally known and efteeined." 

Note 10, page 389, (note,) words modern Europe.— Camden, i» 
His description of Scotland, fays, that it has been erroneoufly fup- 
po£ed that the word Acting comes from Stirling io Scotland. 
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A.Germanls enim, quos Angli EJierlingi ah orientali Jitu vocarunt, facia* 
tf appdlatto, quos Johannes rex ad argentum in fuam putritatem redigen- 
dum primus evocavit, et ejitfmodinummis EJierlingi in antiquis fcriptis fern— 
per ccn&ipiuntur. M, H. 

Note 21, page 289, line 15, words^7r Matthew Hate. — Lord Hale?- 
rcfers to the cafe of mixed money in Davies's Report, 48. in flip*- 
port of hra opinion. A perfon in Ireland had borrowed 100/. ofi 
flcrlmg money, and had given a bond to- repay it on a certain 
future day. In the mean time queen Eliz. for the purpofe of pay* 
ing her armies -and creditors in Ireland, had coined mixed or bafe 
money, and by her proclamation had ordered it to pafs current, 
and liad cried down the former coin. The debtor on the appoint- 
ed day tendered 100/. in- this bale com; and it was determined 
upon great confideration that it was a legal tender, and that thet 
lender was obliged to receive It? natural equity would have giver** 
a different deciuon* 

This act of queen Elizabeth does but ill correfpond with the~ 
flattering inscription upon her tomb : Religio reformat**, pax fundata, 
moneta ad fuum valorem reducla, tffc, 2-Inft.' 57 &> 

Note 22, page 290, line 3, words' no longer currents— AM officers of r 
the revenue are required to cut every piece of gold coin tendered^" 
to them, if it 'is -not of the current weight according to the king's 
proclamation- 14 Geo. III. c; 70. And by 13 Geo. Iff. c. r. any per- 
fon may cut counterfeit gold money, or what has-been unlawfully" 
diminished. 

Note 23, page 290, line 20, words 1 Efiz: c. i\ — As queen Mary- 
by 1 & 2 Ph. 8C M. c. 8. had repealed all the ftatutcs made in the 
time of her father derogatory to the fee of Rome, and hail fully re- 
inflated the Fope in alt his former power and jurisdiction in this, 
country ; queen Elizabeth, to fliew her attachment to the proteflant 
caufe, by the firft parliamentary act"' of her reign repealed this 
ftatute of queen Mary, and revived all the ftatutes relating to the* 
church paffed in the time of Henry VIII s . This proves how 1ittl»£- 
at that time depended upon the authority of parliament, which 
could accede toTuch immenfe revolution* in the courfe of four or 
five years. 

Note 24, page 29T, line 12, word convocation.--- From the learned 
Commentator's text, the ft u dent would perhaps be apt to fuppofe 
that there is only one convocation at a time. But the king, before 
the meeting of every new parliament, directs his writ to each arch* 
bifliop, to fummon a convocation iu his peculiar province. 

Godolphin fays, that the convocation of the province of York fc 
couftantly correfponds, debates, and concludes the fame matters 
with the provincial fynod of Canterbury. God: 99. But they are 
certainly diftinct and independent of each other ; aud when they 
ufed to tax the clergy, the different convocations fometimes granted 
different ^fubfidies. In the 22 Hen. VIII. the convocation of Can- . 
terbury had granted the king one hundred thoufand pounds ; in- 
canlidcratiou uf which an act of parliament 'was palled, granting 
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a free pardon to the clergy /or all fplritual offences, but with a- 
provifo that it lhould not extend to the province of York, unlets it* 
convocation would grant a fubfidy in proportion, or unlefs its cler- 
gy would bind themfelves individually to contribute as bountifully; 
This ftatute is recited at large in GIB. C*/. 77. 

All deans and archdeacons are members of the convocation of 
their province ; each chapter fends one pro&or or representative, 
and the parochial clergy in each diocefe in Canterbury two proc- 
tors ; but. on account of the fault number of diocefus in the pro- 
vince of York, each archdeaconry elects two proctors. In York 
the convocation con£ifts only of one houfe ; but in Canterbury there 
are two houfes, of which the twenty-two biiliop* form the upper 
houfe ; and before the reformation* abbots, priors, and othtr mi- 
tred prelates, fat with the bifliops. The lower houfe of convoca- 
tion in the province cf Canterbury, ccnlifts of twenty-two deans, 
fifty-three archdeacons, twenty-four proctors for the chapters, and 
fortjV-fmir proctors for the parochial clergy. By 8 Hen. VI. c. !• 
the clergy in their attendance upon the convocation have the fame 
privilege in freedom from arrcfl as the members of the houfe of 
commons in their attendance upon parliament. Bum, Conv. 1 JB..i. 
Atr. 6lO. 

Note *5, page 291, (.lafUinc) word bsreafter. — By that ftatute it 
is declared, that for the future no appeals from the ecclefiaftical 
courts of this realm fliould be made to the Pope, but that an appeal 
fcom the ftl clibi&o» ! * w»rts ftcrid* He tri the king in chancery ? 
upon which the king, as in appeals from the admiral's court, fhculct 
by a commiflion appoint certain judges or delegates finally to de*» 
Icrmine fuch appeals. 3 vol. 66. 

CHAPTER THE EIGHTH.. 
Of the Kings Rr&cnue.. 

Note x, page ao4, line 8, words was ittfialUJ:- — But queen Eliza*' 
fceth kept the fee of Ely vacant 19 years, in, order tu retain the rev- 
enue. Strypc, 4 vol. 35 1. 

Note a, page 296,. line 18, words atprefeitt raitd— -When the firfr- 
fruits and tenths were transferred to the crown of. England by %b 
Hen. VIIL c. 3. at the fame time it was enacted, that commiffioners 
fhould be appointed in every diocefe, who ftiould certify the value 
$f every ecclciiaftical benefice and preferment b the refpcelive dio- 
cefes; and according to this, valuation, the firft fruits and tenths 
were to be collected and paid in future. This valor lenefeiotum is 
what is commonly called the King's Books : a tranfeript of which 
is given in Eton's Thefaurus, and Bacon's Liber Regis. 

Note 3, page 296, line 27, words and not ot&etiwfe. — The arch* 
fcifliops and bifliops have four years allowed for the payment, and 
iUa.ll pay one quarter every year, if they live fo long upon the biftk- 
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opric ; but other dignitaries in the church pay theirs m the fame* 
manner as rectors and vicars. 

Note 4, page 296, line 33, words- firft-fruiii and tentbs.-~ After 
queen Anne had appropriated the revenue arifing from the pay«<* 
ment of firft-fruits and tenths to the augmentation of final! livings, 
it was coiilidered a proper extenlion of this principle to exempt the 
fmaller livings from the incumbrance of thefe demands ; and, for* 
rhat end, the bifhops of every diocefe were directed to inquire and' 
certify into the exchequer what livings did not exceed 50/. a yeaf 
according to the improved value at that time ; and it was further 
provided, that fnch livings fhoirld be di/ilarged from thofe dues- 
in future. 

Note 5, page 297, line 13, words fihfiqutnt Jlafufes. — Thcfe truf- 
tees were erected into a corporation, and have authority to make 
rules and orders for the diftribution of this fund. The principal' 
rules they have eftablifhed are, that the fum to be allowed for each> 
augmentation, fhall be 200/. to be laid out in land, which (hall be/ 
annexed forever to the living ; and they fliall make this donation* 
fir ft, to all livings not exceeding 10/. a year'; then to all livings- not f 
above 20/. ; and fo in order, whilnVany remain under 50/. a year. 
But when any private benefactor will advance aoo/. the truftees- 
•will give another-aocr/. for the advancement of any living not above* 
45 /. a year, though it fhould not Belong to that clafs of livings which^ 
they are then augmenting. % Bum. Ec. L. 260. 

Thfirgh this was a fptendrd infhinee* of royal munificence, yet* 
its operation is flow and inconfiderabie ; f° r tne number of 
livings certified to be under 50/. a year, was no lefs then 5597, 
of which 2538; did not exceed %d. a year each, and 1933 be-* 
tween 30/. and 50/. a year, and the reft between 20/. and 30/. ; 
fo that there, were 5597 benefices in this- country, which had* 
lefe then 23/. a year each upon an average. Dr. Burn calculates - 
(hat from the fund alone, it will require 339 years from the year- 
17 14, when it commenced, before all thefe livings can be raifed to^ 
50/. And if private benefactors fhould contribute half as. much as 
the fund, (which' is very. improbable,) it will require 226 years.. 
But even taking this fuppofttioo. to have been true ever fince the' 
eftablifhment, it will follow, that*the wretched pittance from each'* 
©65597 livings, both from the royal hcwnCy and private benefac- 
Uorii cannot upon an average have yet been augmented 9/. a year; 
% Burn. £. L. z63. ' Br. Burn, inv this- calculation, computes the clear 
amount of the bounty to make 5$ augmentations yearly, that is, at" 
ii,ooo/. a year; but Sir John Sinclair, Hift. Rev. 3 part, 198. fayv 
that "this branch of the revenue amounted to about 14,000/. per 
"■annum; and on the 1 ft of January, 1735, the< governors of that 
•*■ charity poffeflcd," befides from fivings and private benefactions,- 
" the fum of 150,500/. of old South Sea annuities, and 4857/: of* 
'* ea<h, in- the hands of their treafurer: the ftate of that fund has 
u of late years been carefully concealed ; but it probably yields, at 
" prefent, fr.o:n 40 to 50 thoufaml pounds fer aanum" TUis con* 1 
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j*c"hire moft certainly be very wide of the truth of the cafe ; for 
the four ce bf this fund is fixed and permanent, except the variation 
depending upon the* contingency of vacancies, which will he more 
*r fewer in. different years. And what object can the commilBon- 
^ers have in the accumulation of this fuud ? For that accumulation 
can only arife by depriving the poor clergy of the atfiftance which 
was intended them, and to enrich the fucceflbr at the expenfe of 
.the wretched incumbent of the prefent day. The condition of the 
poor clergy in this country certainly requires fome further national 
provifion. Neither learning, religion, nor good morals, can fecure 
poverty from contempt in the minds of the vulgar. The immenfe 
inequality in the revenues of the mbaifters of the gofpel, not always 
•refulting from piety and merit, naturally excite difcoment and pre- 
judices again ft: the prefent eftahlilhment of the church. If the 
•whole of the proiits and .emoluments of every benefice for one year 
*werc appropriated to this pnrpofe, an e*fFe& would be produced in 
*o or 3a years, -which will require 300 by the prefent plan. This 
was what was originally understood by the firft fruits, and wh*t 
actually, within the laft 300 years, was paid and carried out of the 
kingdom to fuppott the fuperftition and folly of popery. If upon 
any promotion to a benefice it was .provided that there {hould be 
tho vacancy or ceflion of former preferment till the end of the year, . 
•who could complain ? The perfon promoted would be deprived of 
-no right or property which -he had previously enjoyed : and even 
K there were any minds fo fanguine as to confider themfelves cer- 
tain of fuccefs, it would be but a temporary difappointment of their 
hopes : aud-taxes axe never paid with fo much cheerfulnefs and 
alacrity as upon the accefiion -of good fortune. It would certainly 
foon yield afuppty which-woutd communicate both comfort and 
.-refpeClabiUty to the indigent clergy. 

Note $, page 298, line i^vords leafes come to expire.— By the 26 
»<5eo. III. c.87. amended by 30 Geo. III. c. 50. commillioners were 
.appointed to inquire 'into the Aate and condition of the woods, 
fprefts, and land revenues belonging to the crown, and to fell fee 
farm and other unimproveable rents. 

Note 7, page 30.1., lincJ5»^ords 8 Car. Z — This was one of the 
*©dious modes adopted by Car. 1 to raife a revenue without the aid 
of parliament. 

Note 8, page 302, Kne 25, words the fame re*fon.+—\ /hould rather 
prefume that this prerogative was founded upon general principles 
of policy and convenience ; for if every perfon was permitted to 
•carry home what he found upon the fea coaft, the true owner would 
ftand a very poor chance of recovering back his property : there- 
fore, for the benefit of the owner, the law places it in the cuAody 
Of the fberiffor a public officer of the crown, where it will be pre- • 
-fcrved.fafely and honeftly, and to whom the owner is directed to 
make inquiries for the property he has loft. — -And at a time when 
a rightful claimant is defpaired of, it is very properly .applied tfr 
the augmentation of the public revenue. 
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Note 9, page 308, line 18, words or finder.— This certainly it true, 
though it cainot be reconciled -with the learned judge's do&rine, 
that all bona vacantia belong to the king. See p. 311. 

Note 10, page .310, line 9, words may have done therein. — This 
Teafon is not very fatisfactory ; for the king being the ultimus bares 
of all the land in the kingdom, they mud do the fame injury to his 
intercft, whether they are grazing in one place or another out of 
•the king's domains. But the law is probably founded upon general 
policy; for by giving the eftray to the king, or his grantee, and not 
to the finder, the owner has the heft chance of having his property 
reftored to him ; and it leflens the temptation to commit thefts, as 
it prevents a man from pretending that he had found as a*n eftray, 
what lie had actually ftolen ; or according to the vulgar phrafe, 
that he had found what was never loft. 

Note 11, page 310, line 27 , words proclaiming them. — But if any 
other perfon finds and takes care of another's^property, not being 
entitled to it as an eftray, the owner may racuver it or its value, 
without being obliged to pay the expenfes of keeping. a J3/« 
He/, my. 

Note 12, page 3 r 1, (laft line^ word gentium. — This cannot be rec- 
onciled with what the learned Judge has advanced in p. 307, viz. 
that if €f any thing be found in the Tea, or upon the earth, it doth 
,c not belong to the king, but the finder, if no owner appears." 
That certainly is the law of England ; and which, with deference to 
the learned Judge, is the general rule with regard to all bona vacan- 
tia, except in the particular inftances in which the law has given 
them to the king. Thofe inftances are exceptions, which prove 
the rule, for exprejjio unius eft cxclujw alterius. See the cafe of Armo- 
ry v. Delamirie in Strange, 505, where a chimney fweeper's boy 
recovered from a goldfmith, who detained from him a diamond 
which he had found, the value of the fiueft diamond which would 
fit the focket from which it was /taken. And it was clearly held, 
that the boy had a right to it againft all the world, except the own- 
er, who did not appear. And I cannot but think that the learned 
Judge has mifconeeived the fentence in* Braclon, which is this : 
Jtem de bits, qua pro ivayvio babentur, ftcut de avcriis, ubi non apparet 
thminus, et qua olim fuerunt inventoris de jure natural!, jam ejjiciuntur prin- 
cipis de jure gentium. Here the qua refers only to the two antecedents 
nvayvia and averia, or perhaps to averia only : by which conftruc- 
tion the fentence is confiftent, and the whole correct. But if it had 
been intended that it fliould be underftood as if onmiahaA preceded 
qua, it would have been fuperfluous to have inftanced overia> and the 
fentence would certainly have been erroneous. 

Atcfe 13, page 314, line 5, words of the republic. — This was one of 
Draco's laws; and perhaps we may think the judgment, that a ftatue 
fliould be thrown into the fea for having fallen upon a man, lefs 
abfurd, when we reflect that there may be found policy in teaching 
the mind to contemplate with horror the privation of human life, 
and that our familiarity even with an infenfible objed which list 
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been the occaiion of death, may leflen that fentiment. ThougU 
there may* be wifdom in withdrawing fuch a thing from public view, 
.yet there can be none in treating it as if it was capable of under- 
v (landing the end* of putrifliment. 

Note 14^ page 3 15, line 9, words unequitable a claim.— But would 
it not be much better that laws iliould be abolifhed, the policy of 
which has long ceafed, and at which the underloadings of man- 
kind fo ftrongly revolt, that juries are inclined to trifle with their 
-oaths* and judges to encourage ridiculous diftinclions, which tend 
.to bring the general adminiftration of jufticeinto contempt ? 

Note 15, page 316, line 17, word difmberited. — The jurirdidion 
which the chancellor has generally, qr perhaps always, cxercifed 
over the perform and eftatcs of lunatics and idiots, is not neceflarily 
annexed tothecuttody of the great feal ; for it has been declared 
by the houfe of lords, " that the cuftody of idiots and lunatics w« 
•'* in the power of the king, who might delegate th^ fame to fuch 
" perfon as he iliould think lit " And upon every change of the 
great feal, a fpecial authority under his majefry's royal Ggn manual is 
granted to the new chancellor for that purpofe. Hence no appeal 
lies from the chancellor's orders upon this fubjeel to the houfe of 
lords, but to the king in council. Dom.Proc* 14 Feb. 17*6. 3 P. 
Wins. 108. 

Note r6, page 318, line 14, word* 19 Geo. lit — And made 
perpetual by 26 Geo. III. c. 91. By that ftatute no perfon fhalt 
confine more than one lunatic in a houfe kept for the recepfion 
of hinatics, without an annual licenfe from the college of phy- 
sicians or the juftices in feffions, under a penalty of 500/. And 
if the keeper of a licenfed houfe receive any perfon as a lunatic, 
without a certificate from a phyfician, furgeon, or apothecary, 
that he is a fit perfon to be received as a lunatic, he fhall forfeit 
#00/. 

Note 17, page 315, (note) words $ coheir s colleftion. — Sir John 
Sinclair has given the proportions to be levied upon each county 
of an aflefiment of 70,000/. a month in the year 1660, in his hif- 
tory of the Public Revenue, I part, 189. 

Note 18, page 3x6, line 6, words fupplies in that ntanner. — Nb 
fub tidies were granted either by the laity or clergy after 1663, 
15 Car. II. c. 9. and 10. The learned Judge has been mifled by 
the title to the adfc of the %% and 43 Car. II. c. 3. in the year 1670, 
when he declares it was the laft time of raifing fupplies by way of 
fubfidy ; for the title of it is, " Ab a& to grant a fuhudy to his 
** majefty for fupply of his extraordinary occafions." But al- 
though among a great variety of other taxes, is. in the pound is to 
be raifed upon land, yet the mode of celle&ing it is totally different 
from the former fubfidy afleflment : it is to be levied by exadHy 
the fame plan and arrangements which were afterwards adopted 
in 4 W. and M. And according to the regulations in the ftatute 
4 W. and M. c. I. and the valuation of eftatcs made at that 
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time, tne parliament every year at prefent renews the grant of the 
land tax, and orders it to be collected. All the material claufea 
of the ftatute ift the 22 and 23 Car. II. are copied verbatim in that 
of the 4 W. and M. ; the act of Charles is not printed in the 
common edition of .the Statutes at Large, hut it is given at length 
in Keble's edition. And even then this fchemc jof taxing landed 
property was not a novelty, for it was iirft introduced in the time 
of the commonwealth. The fubftance of this plan may be feea 
in an act for'an aujefimen* to raife 60,000/. a month in Scobell's 
acts, 1656, c. 11. 

To thofe who have leifure and opportunity, it might afford en- 
tertainment to inquire what was the difference ,of the afTen*ment9 
returned into the exchequer in the years 1656, 1670, and 169a. 
lor befides the prefent difproportioa in the afleflment necefTarily 
arifing from a more improved cultivation of land in fome counties, 
it is commonly /uppofed that there was an original inequality in 
the valuation of eftates, from the liberality or fraud of the own- 
ers and affeffors, in their reprefentations of the value, according 
. to their attachment or averfion.to the new government. 

Note 19, page 326, (laft line) words and their officers. — The com- 
rniflioners are appointed annually in the renewed act ; but they 
cannot execute the office in any county, except in Wales, under a 
penalty of 50/. unlefe they have fome eftate or in.tereft in land 
within the county, of the clear value of too/, a year, and which 
was taxed for that fum, at the leafl, the year before. The afTeflbrs 
and collectors are principal inhabitants, appointed by the com- 
jniftioners. See the particular provisions of the ftatute in Burn's 
Juftice, title I*and 7a£» 

Note ao, page 327, line 13, figures 1779.. — And in the next 
year, a further additional duty of dd. a bufliel was laid upon malt. 
But by the confolidation act, 27 Geo. III. c. 13. thefe duties are 
repealed : and, in lieu of them, 9|d. is laid upon every bufliel of 
malt in England, and half as much in Scotland. Sir John Sin* 
clair dates, that from Michaelmas 1787, to Michaelmas 1788, 
the net produce of trie perpetual excife upon malt was 724,786/.; 
the annual excife 603,317/.; the duties upon beer 1,666,152/. ; upon 
Britifti fpirits 509,167/.: fo that barley yielded a clear revenue of 
3,503,422/. 3 Sine. 125. 

Note 21, page 327, line j 6, words worth alleging. — Though the 
Jand-tax is iiippofed v -and ftated in the annual act, to raift, at \s. in 
the pound, an income of 1,989,673/. *}s. io\d. for England; and 
47,954/. is. %d. for Scotland; making in all, '4,037,627/. 9^.0^/, vet 
Sir John Sinclair fhe*vs, w ith great appearance of accuracy, that 
it is fo uniformly dtiicient, that, upon an average, the whole a- 
mount ought not tobecftimated at more than 1,900,00c/. and that 
the annual malt tax, after two very favourable years, ending at 
Michaelmas 1788, did not average mow than 600,000/, 3 l*ar|> 
108 117, 
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Note ll y page 327, line 33, words now extant.— Sir Edward Coke 
cites a letter patent of Edw. I. in whicli the king recites, that the 
parliament had granted to him and his heirs quadam nova confuetud» 
upon wool, {kins, and leather : but that merchants paid duties and 
ruftoms long before, appears from the memorable claufe in magna 
cbarta, upon which fir Edward Coke is there commenting : that 
claui'e provides, that all merchants (hall have lafe conduct through- 
Out England, W emendum \5? vendendum fine -omnibus mails to/netis, per 
antiques fcf tetfas confuetudmes ; and he .fays, thefe are fubiidies or 
cuftoms granted by common confent pro bono publico. 2 Infl. 58. 
They feem to have been called cuftoms, from Slaving been paid 
from time immemorial; and a memorable ftatute in the at Edw. I. 
c. 5. makes that diftin&ion. It ftates, that fcveral people are ap- 
prehensive that the aids, talks, and prizes, which they had granted 
fop the king's wars and other occafions, might be turned upon them 
and their heirs (en firvage) into an a& of llavcry ; the king there- 
fore declares and grants, that he will not draw fuch temporary aids 
and taxes into a cujiom. 

This is a linking and a noble inftanceof a jealous fpirit of liberty 
in our anccftors, and that they were anxious to preferve thofc right* 
which, by magna cbarta, they had fuccef&fully vindicated. 

Lord Coke, both in a Infl:. 58, and in 4 Ink 29, 30. fliews from 
the authorities he cites, that cuftoms or duties were called in old le- 
gal Latin cuflutna and confuetudines indifcriminately. But he fecms 
very defirous of inculcating the doctrine, that all cuftoms or duties 
owe their origin to the authority of parliament ; a do&rinc, which 
both before and after his time, the crown was inclined to con- 
trovert. 

Note 23, page 330, line 31, vrofds additions have been made. — In the 
year 1787, by the 37 Geo. III. c. 13. called the consolidation adfc, all 
the former ftatutes impofing duties of cuftoms and excife wcie re- 
pealed with regard to the quantum of ihe duty ; and the two ru-oks 
of rates, mentioned by the learned Judge, were declared to be of 
BO avail for the future : but all the former duties were confolidated, 
arid were ordered to be paid according to a new bock of rates an- 
nexed to th:it ftatute. Before this adr, was paiTed, it could act be 
fuppofed that many perfon3, beiide excifemen and cuftum -boric 
tfflkcrs, could be acquainted with the duties payable upon the dif- 
ferent articles of commerce. Sir John Sinclair fays, that French 
wine was liable to fifteen, and French paper to fourteen, different 
duties, which, of courfe, lay widely difperfed in fo many acts of 
parliament. But now, by this excellent improvement, we can im- 
mediately find the duty upon the importation or exportation of any 
article ; or what excii'e duty any commodity is fubject to, in an 
alphabetical table. Bullion, wool, and fome few other commodi- 
ties, may be imported duty free. All the articles enumerated in 
the tables or book of rates, pay, upon importation or exportation^ 
* die fum therein fpecified, according to their weight, number, or 
meafure. And all other goods and merchandize, not being particu- 
larly enumerated or defer ibed, and permitted to be imported and 
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ufecUin Great Britain, fhall pay upon importation, 27/. ios. per cent, 
«d valorem, or for every 100/. of the value thereof; but fubject to 
a drawback of i^Lper cent, upon exportation. Very few commod- 
ities pay a duty upon exportation ; but where that duty is nor 
fpecified in the tables, and the exportation is not prohibited, atl ar- 
ticles may be exported without payment of duty, provided they 
are regularly entered and (hipped ; but on failure thereof they are 
fubject to a duty of 5/. \Os. per cent, ad valorem. And to prevent' 
frauds in the reprefentation of the value, a very fimple and equita- 
ble regulation is prefcribed by the adt, viz. the proprietor fhall ' 
himfelf declare the value, andif this fliould appear not to be a 
fair ancf true eftimate, the goods may be feized by the proper of- 
ficer; and four of the commiffioners of th€ culloms may direct" 
that the owner {hall be paid the price which he himfelf fixed upon 
them, with an advance of ten per cent, befides all the duty which he 
may have paid ; and they may then order the goods to be publicly 
ibid, and if they raife any fum beyond what was paid to the owner 
and the fubfequent expehfes, one half of the overplus fhall be paid' 
to the officer who made the feizure, and the other half to the pub* 
lie revenue* This ftatute is of infinite confluence to the commer- 
cial part 6f the world ; it has reduced an important fubject from 
a perfect chaos to fuch a plain and fimpleform, as to induce every 
friend to his country to wifh that funilar experiments were made 
upon other coufufed and entangled branches of our ftatute law. 

Note 34, page 330, (laft line) word naturalization. — By the 04 
Geo, III. feff. 1. c. 16. it was enacted, that the petty cuftom, or ad- 
ditional duty on all the goods of alien3 or ftrangers, (hould ceafe, 
except thofe which had been granted to the city of London. The 
city of London ftill retains a trifling duty, called fcavage, on fhc- 
goods of aliens. It is an odious and impolitic tax ; and it would be 
honourable to the city of London to adopt the liberality of the le- 
^iflature, and to rclinquifli it. 

Note 35, page 334, line 49, words other branches of revenue.— -Sir 
John Sinclair has calculated that the expenle of collecting the du- 
ties of excife is si p er cent, the cuftoms iof, ftamps 3J , fait 6f , and" 
the land-tax, lefs than 3 per cent, and that the average expenfe of 
collecting the whole revenue is 7-J/w cent. Hiji. Rev. 3 part, 163. 

Note 26, page 333, line 19, words difregard of the common Uvo;-** 
See the jurifdiction of the commiiUoners and juftices of the peace 
in cafes of excife in Burn's Juftice, title Excife. The grievances 
«f the excife perhaps exift more in apprehenfion than in reality. 
Actions and profecutions againft officers, commifitoners, and juftices, 
for mifconduct in excife cafes, are very rarely heard of in courts^of 
law. It is certainly an evil that a fair dealer cannot have the bene- 
fit of any feeret improvement in the management of his trade or* 
manufactory. ; yet perhaps it is more than equivalent to the public 
at large, that, by the furvey of the excife, the commodity is. pre- 
ferred from many fhameful adulterations, as experience, ias fully, 
■woved iiuce wiae was made fubject to the excite laws. 
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Note 27, page 335, (laft line) words 26 Geo. II — For particular 
regulations refpecting the duty on fait, fee Burn's Juft. title Exc\/e % 
Salt. 

Note 28, page 337, line 22, words and bis parliament. — The pre- 
amble of the ordinance ftates that the eftablifliing one general poft- 
office, befidesthe benefit to commerce, and the convenience of ccn- 
Veying public difpatches, " will be the heft means to ducover and 
" prevent many dangerous and wicked defigns againft the com- 
** mon wealth." 

The policy of having the correfpondence of the kingdom under 
the mfpection of government is ftiil continued ; for, by a warrant 
from one of the principal fecretaries of ftate, letters may be detain- 
ed and opened; but if any perfon fhall wilfully detain or open a 
letter delivered to the poft-office without fuch authority, he (hall 
forfeit 20/. and be incapable of having any future employment in 
.die poft-office, 9 Ann. c. 10. /. 40. But it has been decided, that 
no perfon is fubject to this penalty but thofc who are employed in 
the port-office. 5 T. A 101* 

Note 29, page 338, line 8, words the members* — The following ac- , 
count of it in the 23 vol. Pari. Hift. p. 56. is curious, and proves 
what originally were the fentiments of the two houfes refpe&ing 
tfois privilege. w Colonel Titus reported the bill for the fettlement 
*' of the poft-office, with the amendments : Sir Walter Carle deliv- 
" ered a provifo for the letters of all members of parliament to go 
: «* free, during their fitting : Sir Hencage Finch faid, It was a j>oor 
a mendicant prwifi, and below the honour of the boufe. Mr. Prynn fpoke 
«* alfo againft the provifo : Mr. Bunckley, Mr. Bofcawen, Sir 
«• George Downing, and Serjeant Charlton, for it ; the latter faying, 
«' c The councirs letters went free.' The queftion being called for, ' 
«• the fpcaker, Sir Harbottle Grimftone, was unwilling to put it ; 
tt faying, be tvasa/bamed ofit\ neverthelefs the provifo was carried, 
** and made part of the bill, which was ordered to be engrefitd." 
This provifo the lords difagreed to, and left it out of the bill ; and 
Che commons agreed to their amendment. 3 Nat/. 82. 

Note 30, page 338, line 14, word /ranting. — And that the great 
lbfs to the public revenue by the eiercife of this privilege might be. 
farther diminifhed, the 24 Geo. III. fefT. 2. c. 37. provides, that no 
letter fhall go free, unlefs the member fhall write the whole of the 
fuperfcription, and fha'rt add his- own- name, and that of the port- 
town from> which the letter is intended to be fent, and the day 6f 
tft* month in words at length, befides the year, which may be in 
figures; and unlefs the letter fhall be put into the poft-office of the 
place, fo that it may be fent on the day upon which it is dated. 
And no letter fhall go free directed to, a member of either houfe, 
unlefs it is directed to him where he fhall actually be at the deli- 
very thereof ;> or t» his refidenoe in London, or to the lobby of Kis- 
houfe of parliament.' .And if any perfon fhall fraudulently coun- 
terfeit or alter fuch fuperfcription, he fhall be guilty of felon J, and. 
fiiall be ttanfported for feven years* 
G 7, 
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Note 51, page 338, line 23, word «r^rf. — ftr was determined fd 
long ago as the 13 W. III. by three of the judges of the court of 
King's Bench, though contrary to the pertinacious opinion of lord 
C. J: Holt, that no action could be maintained agalnft the poft- 
irwfter-general, for the lofs- of bills or articles fent m letters by the 
poft. 1 Ld. Raym. 646. Corny as, ico, &c. A fimila* action was' 
brought again ft lord be Defpencer and Mr. Carteret, poftmafters* 
general, in 1778, to recover a bank-note of 100/. which had been 
fent by the poft and Was loft. m Lord Mansfield delivered the opin- 
ion of tjie court, and proved, with fnch perfpicuity and ability, that 
there was no rcfemblance or analogy between the poftmafters- and a 
mafter carrier, and that no action for any lofs in the poft-office 
could be brought againft any perfon, except him by whofe actual 
negligence the lofs accrued, that this point feems as fully eftablifhcd, 
as if it had been declared by the full authority of parliament, 
Coxvp. 754. 

For this reafon it is recommended, by the fecretary ©f the poft* 
office, to cut bank-notes, and to fend one half at a tirae. This is the 
only fafe mode of fending bank-notes, as tJbe bank would never pay' 
the holder of that half which .had been fraudulently obtained. 

Many attempts have been made by poftmafters in country towns, 
to charge a halfpenny or a penny a letter upon delivery at the houfe& 
in the town above the parliamentary rates-, under pretence, that 
they were not obliged to carry the letters out o^the office gratis ; 
but it has been repeatedly decided, that fuch a demand is iilegaly- 
and that they are bound to deliver the letters to the inhabitant* 
within the ufual and eftablifhcd limits of the town, without any ad- \ 
dition to the rate of poftage. 5 Burr. 2709. % Mi. foj>> 90& 
C<rwj>, 18 2* 

Note 33, page 33$, lane 0o\ word athHuttqger~lt is> considered •'# 
rule of conftruction of revenue acts, in ambiguous Cafes, to lean in 
■■favour of the revenue. This rule is agreeable to good policy and 7 
the public interefts ; hut, beyond that, which may be regarded a* 
eftablifhed law* no one can ever be faid tolwve an undue advantage 
-in our courts. 

Note 33. page 339, line 3 i r words original arttntnt.—Aod perhaps* 
fey ten different acts of parliament. It is certainly true, «hat the 
items of feven different long ftatutes nraft he picked out and fu na- 
med up, to produce the pf efent'ftam , p*duty*upon anindemure,lea&,. 
0> bond* One cannot hut exprefs lurpr-ife, that each new ftatnp- 
a& has act oonfolidated the duties impeded upon the rafpe&ive ar- 
ticles bj former ftatutes, . When a treed or inftrument is produced 
in court, no one can fay whether it is duly ftamped or not, but by 
collecting together, with afreat probability of an error, aH the du- 
ties wiiicti lie difperfed in the various ftamp-a&s prior w its date. 

If each ftamp-a6t declared the whsle amount of the ftamp at the 

lime, it would prevent much confufion- and vacation inn rabjecl of 

4frc higheft importance. But till this plan is adopted to? the legitfa* 

tvire, Dr. Burn, in the title Stamps, and Kearfley, in hit ufcfiil £*• 

>enuy Tai-tables, will be our readieft, if net our furcft, guides* 
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Note 34, page 341, line 6, words land tax. — If the houfe, offices, 
and gardens are worth* from 5/. to 20/. the occupier ihall pay 6d. in 
the pound ; if from 20/. to 40/. gJ. ; if 40/. or upwards, u. in the 
pound. Fatm-houfes and cottages are excepted. 

Thefe duties fhall be paid over and above $s. a year, which by tht* 
6 Geo. Ill", c. 38. "Was payable for every honfe (except by perfons 
exempted from their poverty :\ but by the 3a Geo. Itl. c. 2. this tax 
of 3 j. fhatl not be paid for any houfe with lefs than 7 windows. 

Betides thefe dudes, there mtift be paid the tax upon windows 
impofed by 6 Geo. III. e. 38. and the additional tax introduced by 
*he commutation a<!t the 24 Geo. III. feff. 2. c. 38* 



The old duty upon windows by 
6 Geo. in. c 33. upon every 
houfe with- 
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The additional tax by the com- 
mutation adfc for every houfe 

with 



windows is 
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from 14 to 25 each number in* 
cteafes by 5*, 

from 25 to 29 inclufive 400 

30 to 34 4. xo o 

35 to 19 S & O 

thus increafin£ by dta 

9Jto99 ti o d 

100 to ro9' 1% o o 

no to 1 19 13 o o 

fburki<nt«tfing'by *i 

180 & upwards ao o o 
See tniVfobjecU more fUlty ffatedl ii» Burn* tit. Boufi. 

Mote 35» P*ge 34*> line *$> v«(ds Imdtrtmubxo ia*i~-&j fa; aj 
€ko. III. e. 4 3- the former taxes upon fervaats wore jrepealed, -Mid 
tire following were «safted * 

*/. #. 
For x male lex van! - 1 5 ft* mrnum* 
% - * s S each, 

3 or 4, . - - i xo 
5, 6, or 7, - 1 1/ # 

8, 9, or io f - % o 

xi or more - 3 C 

And every bachelor above tfce age of III fhall pay 1/ ^, for each 
toaleiiorvaat&e keep? m additie* to the above taxes, 
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Note 36, page 342, line a, words tolerable order. — In the year 1770 , 
one thousand hackney coaches wtre lieenfed, for each of which the 
proprietors paid a tar of $s. a week ; by the 24 Geo. ifl. fcff. 2. c. 27. 
that duty was doubled; fo from this article government derive? a 
icvenue of 26,000/. a year. In confequence of fo great an increafe in 
the duty upon them, the fares were altered by 36 Geo. III. c. 7. and- 
were thus fixed : For any di fiance not exceeding one mile and a* 
quarter ij< beyond that and net exceeding two miles is. 6d. and for 
every half mile beyond that 6d. more, for ten miles from London or 
Weftminfter j which difltance they may be compelled to go every 
day at a feafonable hour ; and what is a feafonable hour is explained 
by 3» Geo. III. c. 47. But if the coachman is kept waiting, he may, 
if he choofes, demand his fare according to the time by this rule ; i/Z-s.- 
for the firft three quarters of an hour if. for the next quarter 6d. 
and for every 20 minutes' after the firft hour 6V. more ; bat if' the- 
coach is hired for the day, he fhall take only 14/. 6</.for the ia hours.' 
See further regulations in Burii, tit. Hackney Coaches, 

Note 37, page 34-2, line 16, words land and malt **«.— -Since this' 
was written by the author, that immenfe fum has been gfeatly aug- 
mented; for Sir John Sinclair (3 Hip, Rem. 154.) ftates, that the 
produce of the revenue, as it was paid into the exchequer free of 
all charges in the courfe of the year from Michaelmas 1787 t&* 
Mkhaelmas 17 88, was as follows : 

Annual Taxes; £. 

..Land-tax — . — « i;95o>ooo 

Malt- tax — — * 600,000 

0^50,000 

l*ERPETD^At Ta»ES,' 

The cuftoms' — — &7$9>%74' 

•»*— ■ j-ssMr 1 }' *>****,- 

f Stamps- — -*- I'^S,?!^ 

Mifccllaneow taxes or incident* 1^803,755 

Total «* I5>57»i9&c>' 

The great improvement of this revenue from the year 178$, to> 
the year 1792* will appear by the following ftateraent, taken froiu 
an ufeful and correct publication, entitled <( A Brief Examination > 
*' into the Increafe of the Revenue of Great Britain. *' p. 9; 

Produce of all the permanent taxes. 
from 5th January 1783 to 5th January 1784 £io,xlp4,ft59 ' 
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Note 38, page 344, line 1, words tbirty-fix millions.— /» 

The national debt in i 7 55,ptcO £ . w8ft0oo , i ntereft lfii \,oo* 

vious to the French war, was y *• ' ' T * 
Hi January, .776, before the > „ 3)964>coo . diMOt 4>4lI ,ooO 

American war, it wa9 > •"' ™ ^ 

In 1786, previous to which the V 

whole debt of the laft war £ 339,154,000 : ditto. 9/275,000 

was not funded, it was } 

Exclufive of a capital of 1,991,000/. granted by parliament to* 
the American Invalids; as a compenfation for their lol's of property. 
Btief Exam. TO. 

Note 39, page 344, line 3, words charges of management. — Sir Johir 
Sinclair has calculated the cxpenfe of collecting the whole revenue 
at 1,379,872/. ; aud has frated, that the bounties allowed and paid 
froin the different departments of the revenue in the year 7788, 
amounted to 536,180/. This fum, added tc the charge^ of collec- 
tion and management, amounts to 1,916,05a/. And this muft be 
r-aifed from the public by taxation, in addition to the net income 
paid into the exchequer, which, in the year 17 S8> he represents to 
have been 15,573,970/. ; therefore, in that year, the people of Great 
Britain paidj in- taxes of every defcription, a gro.is fum cf 
J7»400,ooo/.. 3 Part, 161. And fincc that time, by tne increafed 
•ommcrce and p*ofperity of the country, this is augment e-d by con- 
fiderably more than another million. The number of officers em- 
ployed in collecting this vaft revenue, Sir John Sinclair tilimatcs at 
2^,500. 3 Part, 157. 

In France the revenue officers amount to 450,000. U. 150* 

Note 40, page 345, Ime 3, wotd poorer. It is a very crrotKOu* 
notion indeed, to fuppofe tliat the property of the kingdom is in- 
rreafed by national debts, contracted in confequence of the expenfes 
frfwar. On the. contrary, the principal of the debt is the exa& 
amount of the property which the nation has loft from its capital 
.forever. Ihe American waT coft the nation Ii6 millions (Icrting, 
«nd the effect is precifely the fame as if fo much of its wealth an«h 
freafure in corn, cattle, cloth, ammunition, coin, &c. had been col- 
lected together, and thrown into the fea, btfides the lofs accruing 
-from the deftruction of many of its moft productive hands. When 
this property is confumed, it' never can be retrieved, though induf- 
try and care may acquire and accumulate new fibres; Su*h a fup- 
ply, by no mode of taxation that has yet been devifed, could be , 
collected at once, without exhaufting the patience and endurance 
•of the people. But by the method cf funding, the fubjects are in- 
duced to fuppofe, that their fullering confift* only iu the payment of 
*he yearly intereft of this immenfe wafte.. The ruin- is completed 
before the intereft commences* and that is paid fey the nation to 
fche nation, and returns back to its former channel" and circulation; 
like the balls in a tennis court, however they may be tolled from 
*?ne fide to the other, their fum and quantity, within the court, con- 
tinue the teme, Tke> extravagance of- individuals, naturally fug-: ' 
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gefted the fyftem of funding public debts. When a man cannot" 
fatisfy the immediate demands of his creditor, it is an obvious ex^ 
pedient to give him a'promiflbry note, to pay him at a future day, 
with intereft for the time ; and if this is an aflignable note, fo that 
the ct*ditor may be enabled to'perfuade another to advance him 
the principal and to (land in hrs place, it is exactly fimilar to tli^ 
debts or fecurities of government, except that, in general, they aTe 
not payable at any definite time* All debts, when no effects remain, 
both in public and private, are certain evidence. of the wafte and 
coni'umption of fo much property, which nothingcan reftore, though 
frugality and induftry may alleviate the future conferences. When 
a debt is contracted, a man is not richer for paying it ; if he owes 
one hundred pounds, and pays intercfl for it, lie is in no degree 
richer by calling in one hundred pounds from which he receive** 
the fame intereft, and therewith difcharges the dctrt ; but probably* 
if he dots fo, he will feel him fe If more comfortable and independ- 
ent, and will find his credit- higher, if his occafions fliould oblige 
him to borrow in future, to it is with governments ;' when the 
debt is contracted, and the money fpeftt, the mifchief is done, the 
difcharge of the debt can achl nothing (or little comparatively) im-- 
inediately to the ftock or capital of the nation. But yet thefe imV 
portant confequences may be expected from it, viz. from the abo- 
lition of taxes upon candles, foap, fatt, beer, and upon a melancholy 
catalogue of the neceffar^ articles of life, taxes which take front 
thofc who have nothing to fpare, the price cf labour would be 
lowered, manufactures- would floirrifh with renewed vigour, the 
minds of the people would be cheered, and the nation would again 
have credit and fpirit to-meet its meft formidable enemies, and to* 
repel and refent both injury andinfult. All the nations of Europe 
have learnt fromfuch dear-bought experience, that poverty and mif- 
cry are the inevitable confequences of war, as to give us reafon to 
hope, that the lives and property of mankind will not, in future, be 
dilEpated with the profuiion and wantonnefs of former times. 

Note 4t, page 346, line 8, words cafe ofnecejjity. — Th« Iaft is cer* 
tamly a ferious and unanswerable objection to the increafe of the 
national debt ; but the three fir ft objections made by the Teamed* 
Judge do«*ot feem to be very fatisfactory. It is not clear that it is 
an evil, that things fhould grow nominally dear in proportion to 
the inoreafe of fpecie, or the medium of commerce; for they will- 
ftill iretain their relative or comparative values with each other. 
Dr. Adam Smith has ably (hewa the benefit which a country de- 
rives, from fubftituting any cheap article for gold and filver. The 
confequenee is, that the precious metals do not become of lefs value ; 
or if fo, it is but in a fmall degree; but they are earried to a fo- 
reign market, and bring back an increafe of capitalto the country. 
If one million pounds worth ©f paper, or (hells, would anfwer as 
well to fettle accounts, go to market, and would ferve all the pur- 
pofes of gold and filver, whilft thefe preferved their price abroad ; . 
and if the coin of this country, at prefent, amount to 30 millions, 
<jre Should gain what was equivalent to 39 millions by the fubiftftoi- 
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■fton. But the paper fecurity, created by the national dfbt, is lit- 
tle ufed in payments, or as a medium of commerce, like bills of ex* 
change. 

As to the fecond objection, foreigners can only- take away the 
intereft of money which they have actually brought into the 
country, and which, it jnuft be preiumed, our merchants are de- 
jiving as great a benefit from, and probably much greater. 

With regard to the third obje&ton, I cannot think it found dis- 
cretion ever to raife an invidious diftin&inn between thoie who 
pay, and thofe who receive the taxes, and to treat the latter with 
contempt. . It cannot be fuppofed that property will ever be accu- 
mulated by kllenefs and indolence ; and he furely deferves the bed 
of his country, who, in difpofing of the fruits of his induftry, pre- 
fers the funds to any other fecurity : for without fuch confidence. 
•the nation would Xoon be reduced to a ftate of bankruptcy aui 
.j-uin. 

Note 42, "page 347, (laft line) words fuccetdln* yesrs. — By the 26 
*fieo. III. c. 31. parliament had the wifdom and firmneia to veft uu- 
alienably in commiilioners, the fum of 1,000.000/. annually, for the 
reduction of the national debt ; in which act. every polhble pre- 
caution was taken that could be devifed, for preventing this fund 
from being diverted at any future time, and for carrying to the ac- 
count of the commiffioners for the purpofes of the a<5r., the intereit 
.-ef fuch (lock as fliould be purchafed, and fuch temporary annuities 
* as^hould fall in. 

Under the provifious of this atlfc, eight millions two hundred 
thoufand pounds of the capital of the national debt had been pur- 
chafed in Feb. 179* % and the amount of the annual fum, then ap- 
plicable for the redu&ipn of it, was one million three hundred and 
fixty thoufand pounds. Brief Exam, 1 1. 

Note 43, page 340, line 15, words ten millions JierTmg. — See notes 
37, 38, and 39, to this chapter* 

Note 44, page 350, line 16, figures 800,000/.— The revenue of 
tlie commonwealth was upwards of 1,500,000/. {Sine. Hif. Rev. % 
vol. xiv.) This is a ftriking inftance to prove, that the burdens of 
the people are not necefiariiy lightened by a change in the govern- 
ment. 

CtfAt>TGR "THE NINTH. 

Of fub ordinate Magtjlrat&t. 

Note 1, page $$t t line 3, words to.thh Jay.~The earl of Thaqet 
h hereditary iherift* of Weftmoreland* This office may defcend to, 
and be executed by, a female : for " And, - counteis of Pembroke, 
44 had the office of' hereditary flieriff of Weftmdreland, and exer- 
* cifed it in perfon. At the aflizes at Appleby flit fet with the' 
m judges on the bench," Rcr# G* Lift. 336 
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Note i, page 358, line 5, words &></y £y charter. — The election of 
the fherifft of London and Middlefex was granted to the citizens c;f 
London for ever in very ancient time?, upon condition of their pay- 
ing 300/. a year to the king's exchequer. In confluence of this 
grant, they have always elected two flierifls, though thefe conftitute 
together but one officer ; and if one die, the other cannot act till 
another is elected. (4 Bac. Abr. 447.) In the year 1748, the corpo- 
ration of London made a bye-law, impofing a fine of 600/. upon ev- 
ery perfon, who, being elected, fhould refufe to ferve the office of 
fheriff. See the cafe of Evans, Efq. and the chamberlain of London, 
2. Burn. E. L. 185. 

Note 3, page 358, line 26, words 21 Hen. TJ1T. e. to. — This laft 
fhtute, as is obferved by Mr. Wooddefon, x vol. 89. feems quite to 
a different purpofe. 

Note 4, page 359, line 15, words to lejheriff. — The following \§ 
the prefent mode of nominating iherifR in the exchequer on the 
morrow of St. Martin : 

The chancellor, chancellor of the exchequer, the judges, and fev- 
rral of the privy council afTemble, and an officer of the court ad- 
ministers an oath to them in old French, that they will nominate 
no one from favour, partiality, or any improper motive : this done, 
the fame officer having the lift of the counties, in* alphabetical or- 
der, and of rhofe who were nominated the year preceding, reads 
over the three names, and the laft of the three he pronounces to be 
the prefent therifT; but where there has been a pocket-£bcriff,4ie 
reads the three names upon the lift, aud then declares who is the 
prefent fheriff. If any of the miniftry or judges has an objection 
to the names, he then mentions it, and another gentleman is nom- 
inated in his room ; if no objection is made, fome one rifes and 
fays, " to the two gentlemen I know no objection, and I recommend 
" A. B. Efq. in the room of the prefent fheriff.'* 

Another officer has a paper with a number of names given him 
by the clerk of affize for each county, which paper generally con- 
tains the names of the gentlemen upon the former lift, and alfo of 
gentlemen who are likely to be nominated, and whilft the three are 
nominated, he prefixes 1, «, or 3, to their names, according to the 
order in which they are placed ; which, for greater certainty, he 
afterwards reads over twice. Several objections are made to gen r 
tlemen ; fome, perhaps at their own requeft ; fuch as, that they are 
abroad, that their eftatcs are fmall and incumbered, that they have 
,no equipage, that they are practifing barrifters, or officers in the 
militia, &c. 

The new fheriff is generally appointed about the end of the fol- 
lowing Hilary term ; this extenfion of the time was, probably, in 
confequence of the 17 Edw. IV. c. 7. which enables the old fheriff 
to hold his office over Michaelmas and Hilary terms. 

Note 5, page 359, line 3 1 , vtordsfu&Jlance as follows. — I am inclined 
to difagree with the learned Judge's conjecture, that the prefent 
practice originated from a ftatutc which cannot cow be found j be- 
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caufe if fuch *a ftatute ever exifted, it muft have been paficd be- 
tween the date of thisr record, the 34 Hen. VI. and the ftatute 33 
.Hen. VI. c. 8. referred to by the learned Commentator in the pre- 
ceding page ; for that ftatute recites and ratifies the 14 Ed w. III. c. 7. 
which provides only for the nomination of one peifon to iill the 
office when vacant; y«t the former ftatute 9 Edw. II. ft. a. leaves 
the number indefinite, viz. fberiffs fhall be affigned by the chancel- 
lor, &c. and if fuch a ftatute had pafled in the courfe of thofe elev- 
en years, it is probable that it would have been referred to by fub- 
fequent ftatutes. I fhould conceive that the practice originated 
from the coufideration that, as the king was to confirm the nomina- 
i\m\ by his patent, it was more convenient and refpectful to pre- 
fent three to him than only one ; and though this proceeding did 
not exactly correfpond with the directions of the ftatute, yet it was 
not contrary to its fpirit, or in ftrictnefs to its letter; and therefore 
ihe judges might, perhaps, think themfelves warranted in faying,that 
the three perfens were chofen according to the tenor of the ftatute. 

Note 6, page 361, line a, word occurred. — When the king appoints 
a perfon fheriff, who is not one of the three nominated in the ex- 
chequer, he is called a pocket-fherifF. It is probable, that no eom- 
4>ulfory inftance of the appointment of a pocket -flier iff ever occur- 
red ; and the unanimous opinion of the judges, preferved in the re- 
cord cited by the learned Commentator from 2 inft. 5591. precludes 
the poflibility of fuch a cafe. This is an ungracious prerogative ; 
and whenever it is exercifed, unlets the occation is manifeft, the 
whole adminiftration of juftice throughout one county for a twelve- ' 
month, if not corrupted, is certainly fufpected. The caufe ought to 
be urgent or inevitable, when recourfe is had to this prerogative. 

Note 7, page 36r, Ihve 17, words three years after. — If there be. 
*>ther fufficient within the county. Until a different regulation ' 

•was made by 8 Eliz. c. 16. in a great many inftances two counties 
had one and the iame flierifF*. this is ftill the cafe ia the cosmic* 
* of Cambridge aad Huntingdon. 

Note 8, page 364, line a6, words and hh pcopU. — This is the onlr 
qualification required from a fheriff. That it was the intention of 
our anceftots that the lands of a flierifF fliould be considerable, 
abundantly appears from their having this provision fo frequently 
repeated, arid at the fame time that they obtained a confirmation of 
magna cbarta and their moft valuable liberties. As the flic riff, both 
in criminal and civil cafes, may have the cuftody of men cf tLe : 
•greateft property in the country, his own eftate ought cerrainly to 
be large, that he may be above all temptation to permit then; to 
efcape, or to join them in their flight. In ancient times this office 
was frequently executed by the nobility and pcrfons of the -lughtfl: 
rauk ia the kingdom. E igebantur^lim ad boc oficiu.n pctentijt n; fep**. 
nun em totivs regni proceres y bar ones, coxites, 4$c<s t inter Jvm dt rc*u * 

flii. Spel. GI01T. Vkecom. Bifhops alio were , not no frequent I -r 
flierife. Richard duke of Glouccfter (afterward* Richard : fc ii 
H 
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third) was fluriiFof Cumberland five years together. (Bum, Hijl. 
<.\ •;•/'•. 570.) ft dots not appear that there is any cxprefs law to ex- 
clude flic r»i«biliiy from the execution of this ofticc, though it has 
bt«.u long appropriated to commoners. 

Note 9, page 364, (lad line) word dipemf>cr.~- [By ftatute 24 Geo. 
Til. J til*. 2. c. 54. fe^. 12. no gaoler is to fufftr tippling or gaming 
iu the priibn, or to fell any liquors therein, under the penalty of io/> 
to be recovered by diftrefs upon conviction.] 

Note 10, page 366, line 5, words only a merchant — That this was 
an office of high dignity in ancient times, appears from Chaucer *s 
defcription of the Frankeltin : 

At feflions ther was he lord and fire, 
pul often time he was knight of the fli'irc, 
A fhtreve hadde he ben, and a coronour, 
Was no wher fwiche a worthy vavafour. 
Sciden, tit. hon. 2. c. 5. f. 4. obferves, that foine copies have it 
tetoKours others cwntvtr. But the office of an accountant is per- 
ft>5t*y inconfiftcnt with the character described. 

Note 11, psge 366, line 6, words made a inijBt. — Which by the 
Jldtututn <tc miHM/usi I Edw. II. were lands to the amount of 20/. per 
annum. \ 

Note 12, page 37*, Tine 34, words all deductions. — The 18 Geo. II. 
c. 20. is the la ft ftatute which prefcribes the qualifications of jus- 
tices of the peace This clear eftate of tool.per annum, may confift 
either in freehold or copyhold, an eftate of inheritance or for life, 
or even in a term for 21 years. — A reverfion or remainder after 
one or more lives of the value of 300/. per annum is alfo a qualifica* 
tion. But this df es not extend to corporation juftices, or t.o the 
jtfdeft fons of peers, and of gentlemen qualified to be knights of 
ilvires, the officers of the board of green cloth, principal officers of 
the navy, under fecretarics of ftate, heads of colleges, or to the 
m«yo»riof Cambridge and Oxford, all of whom may adt without 
any qualification by eftate. 

Note 13, page 372, line 4, words of the peace. — For any county. 
Note 14, page 371, line 22, words Jhcrjjfor coroner.-f-A fli'eriff 
cm not asfl as a jufdee during the year of his ofuce; but neither 
the ftatute referred to, nor 1 apprehend any other ftatute dif* 
qualifies a coronet from acting as a juftice of the peace j nor do 
the two offices in their nature feem incompatible. 

Note 15, page 37 3» Une 5» words qtfeflioits.-r-'Thz feflions cannot 
be held without the prefence of two juftices. 

Note 16, page 373, line 7, word* **<?, /wo.-*- Where a ftatute re* 
quires any a& to be done by two juftices, it is an eftablifTicd rule, 
that, if the ad* is of a judicial nature, or is the refult of difcretion, 
the two* juftices nuift be prtfent to concur and join in it, otherwifc 
it will be void', as in orders of removal and filiation, the appoint* 
ment of overfcefs, and the allowance of the indenture of a parifh ap- 
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prentice ; but where the act is merely minifteri.tl, tl.vV m :y^a '. ;,- 
aratelv, as in the allowance of a poor rate. This is the ou'.y ;u-i:<-t 
two juftices which has yet been coriftrued to be mimfLrhil ; «' nil the 
propriety of this conftruition has'been juftly qiKilioned. 4 ?*• R'?* 
380. 

Note 17, page 373, line 21, word amends. — It behoves every mag- 
iftrate to be acquainted with the law arid the extent of his authori- 
ty, and he may be compelled to make an adequate compenfatu.n to 
thofe who futfer by his ignorance or inadvertence : bnt to protect 
Kim from being haraiTcd by vexatious actions, it is provided, that 
he flxall have notice of any action commenced againfl him, and the 
caufc of it, one month before the- writ is fucd out, or a copy of .it 
feVvtd upon him, by a- writing- from the attorney of the party, who 
fliall indcrfc upon it his name and rtflclcnce. The magifrratc miry 
a ffcrward* tender amends, anrl plead fuch tender with ihe general 
ilTue and any other plea. And if the fum tendered be thought fuf- 
ficient by the jury, he fhall obtain a verdict with cofts. This ac- 
tion mi: ft be commenced within f:x months after the injuiy com- 
plained of. 44 Cc% IT.-.. 44. 

But if a magiftrate-abuies the authority repofed in him by tlie 
law, in order to gratify his malice, or promote hi3 private intcrcfts 
or ambition, he may, he puniflied alfo criminally by indictment or 
intimation. But the court of king's bench have frequently de- 
clared, that though a juftice of ptaee (hould act illegally, yet, 
if he has acted honeftly and candidly, without any bad view or ill 
mtention whatfoever, the court will never punifh him, by the ex- 
traordinary mode of an information, but will leave the party com- 
plaining to the ordinary method of profecution by action or indict - 
rtenf. % Bur. 1162. And in no cafe will the court grant an in- 
formation, unlefs an application for it is made within the fecond 
term after the offence committed, and notice of tlie application be 
prcvioufly given to the JliPlIcc, and unlefs the party injured will un- 
dertake to bring no action. And if the party proceeds both by ac- 
tion and indictment, the attorney-general will grant a noli profequi 
to the indictment. Indeed, where a juftice has 'committed an invol- 
untary error, without any corrupt motive or intention, it maybe 
queftioned whether it is an indictable offence ; for the act in that 
cr.fe is either null and void, ox the juftice is anfwerable in damages 
for all the confequcnees of it. It is the object of all punifiimeut to 
prevent a repetition of the £<Sl ; and it would be abfurd to punifh 
a man for an. involuntary act; or for that which be has neither pow- 
er nor will to avoid. 

Note i3, page 373, line 26, \v ori ccft. — That is, where the jueljje 
certifies in court that the injury was wilful and malicious* 

Note 19, page 374, line 16, word botfsbad. — We may form <t 
judgment of his power, and the condition ©f the pev pc of ihu 
country in the fifteenth century, from the following clsufe in .* 
commiflion in the 7 Edw. VI. to Richard earl Rivers-. PLhck> jn~ 
Ujtam etai'ftiritalcta duixus ct tcamittimus ad togtiof,\i.d*r„ .-t /: 4* <,*'.«</./* 
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in omnibus ci ftngulis caufts et negotlis de et fuper ermine lafa mojcjtatis, 
feu ipftus ccn'Jsuhe, cater if que caujis quihujcunque, fummatie et de plano^Jin* 
J/repiiu tt figuid judldi, fola faSli veriiate infpecla. Ryin, Foed. tom. xi. 
p. i8i. 

Note 20, page 375, line 28, word ignorance, — If their powers arc 
dangerous, they ought to be curtailed by the legiflaturc ; hut furely 
every officer ought to know the extent of his duty and authority. 

Note 21, page 378, line 1 3, words dirty ft et. — Two juftices, wliere 
they think it will render the road more commodious, may order it 
to be diverted ; the power to enlarge dots not extend to pull down 
any building, or to take in the ground of any garden, park, pad- 
dock, court, or yard. 

No tree or buih {hall be permitted to grow in any highway, 
within fif££t*i feet from the centre of it, except for ornament or 
ihelter to a houfe ; and the owners of the adjoining lands may be 
compelled to cut their hedges, fo as not to exclude the fun and wind- 
from the highway. Fines awarded by the court for not repairing a 
highway, fhall not be returned into the exchequer, but ihall be 
applied to the repair of the highways as the court fhall direct- 
But the general highway a(5t, the 13 Geo. III. is far too long to 
give an adequate representation of it in an abridgment. Thofe who 
are intcrefted in it muft confult the ftatute at large? or the title, 
Higlnvay> in Euru's Jufticc, where it is fully ftaicd. 

Note 2'/, page 378, line 35, words well difpefed cbrrjlians. — The 
poor in Ireland, to thn day, have no relief but from private charity. 
% Ld. Mountm. 1 1 8. 

Note 23", page 380, line 4, words cf the jufiica. — It is declared by 
the ftatute, that the church-wardens of every parifli fliall be over- 
. leers of the poor ; befidts tjicfe, the jufticcs may appoint two, three r 
or four, but not more, of the inhabitants overfeers for each parifh. 
(1 Burr. 446.) £ut if a pari Hi is divided into townihips, and is fa 
large, that forae townihips cannot reap the benefit intended by the 
43 of Elizabeth, in that cafe, feparate overfeers may be appointed 
lor fuch townfhips, under the 13 & 14 Car. II. c. 12. Wherever 
there is a conftable, there is a towiifhip. 1 T. R. 374* 

A woman may be appointed an overfeer of the poor, if a fub- 
ftantial houfeholder., % T. R. 395. 

Note 24, page 382, line 13, words can. be had. — By 13 & 14 Car. 
II. c. 12. all ptrfons who are likely to become chargeable, tmlefs 
they rent a tenement of the yearly value of 10/. may be removed 
to the places where they are legally fettled. This ftatute was cer- 
tainly a great infringement of magna charta and the liberty of the fub- 
je&; as nothing can be more cruel or impolitic, than to prevent 
a perfon from rcfiding in that fituation where, by his induftry and" 
occupation, he can beft procure a competent provifion for bimfelf 
and his family. To alleviate, in fome degree, the hardfliip and in- 
convenience introduced by that ftatute, the legiflature has provided 
by the 8&9W. III. c. 30. that if the major part of the overfeers. 
of any parifh or townfliip will grant a certificate undejf their hand* 
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and feals, attefted by two witneiTes, and allowed and fiihfcribed by 
twojuftioes, acknowledging a perfon and lus family therein fpeeified, 
to nave a legal fettlement in their parifh or townfhip, fuch pcrfon 
may afterwards go into any parifh ; and, having delivered this cer- 
tificate to the paxiih officers, neither he nor his family are removable 
from thence till they are actually chargeable. But as the object of 
the certificate was to prevent him from bringing any incumbrance 
upon the parifh where he is thus permitted torefide, by the 9 & 10 
W. III. c. 11. he is retrained from gaining a fettlement where he 
lives under the protection of the certificate by any means whatever, 
except by renting a tenement of the yearly value of 10/. and by a 
rendence in the pariih for forty days, or by executing an annual 
office. But beiides thefc two cafes mentioned in the ac"k, it has been 
held, that a certificate per fun may gain a fettlement by redding up- 
on (or having in the parilh where he refides) any eftutt whatever 
of his own, provided, if it has been actually purchafed by him, he 
has Unajide paid 30/. for it. Sir. 163. 1193. Burr, S. C. 22 a A 
certificate is conclu five upon the parifh granting it, with refpeft to 
the parifh to which it is granted or fir ft delivered ; but it is not fo 
with regard to other pariflies ; for though it will be jpri>xufjJe evi- 
dence againfl the. parilh granting it, yet it may be repelled by other 
evidence ; and they may be permitted to fiiew, that th^y gave it 
under a miftake, and in their own wrong. 4 T. R. 251. 

A certificate extends to children born after it is granted, but not. 
to the grandchildren of the £jter-f<unilias* 4 T. .£.707. 

Note 25, page 38a, line 28, words«/w tbcmfeU:s. — If the pareut* 
acquire a new fettlement, the children alio follow, and belong to 
the laft fettlement of the father, or after the death of the father, to 
the laft fettlement of the mother, till they are emancipated or be- 
come independent of their father's or mother's family, and in that 
cafe they have that -fettlement which their parent had at the time 
ef emancipation.. 

This*is a. very indefinite word, and.it is- no wonder that feveral 
cafes have arifen upon the interpretation of it. Lord Kenyon fcems. 
to liave.given as full and a-* J,; ft an expJication.of.it, as it will admit, 
in obferving, that M the cafes of emancipation have always been 
« decided on the circumftanccs either of the fon!s being twenty-one, 
" or married, or having contracted a relation, which was incoofift* 
" ent with the idea of his being in. a fuborelinate fituationin his fath* 
« er.'s family." 3 T. R. 356. 

Note 26, page 383, line %\ words oil fettlement. — In the abfence 
#x after the death of the hufband, in that cafe the wife and her 
children may be removed t? l»cr maiden. fettlement ; bur; it feems 
fully determined that they cannot be fiparatcd or removed from 
the hufband. {Bur. $, C. 813. 1 Stra, 544.) The confcqucnce is, 
thwt the whole family muft be fupported as cafual poor, in the par- 
ilh where they miv happen to want relief. In the removal of a 
wife or a widow, it is fuftuient in the firitinfUnce to prove her 
nuichu fe?!!;-mt3t. Ca'J. 19. 23 <$. 
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Note 27, page 383, line 19, words remove £>;*?.— I apprehend this 
notice is never given. It will not be given by a perfon not likely" 
to become chargeable ; and a perfon likely to become chargeable 
would be fure to be removed. 

Note 28, page 385, line 20, words a year. — It is not necefTary that 
the renting fhould be for a year ; if a tenement of the yearly val- 
ue of 10/. be taken for two months, or 40 days only, it will be fuf- 
iicient to give a fettlement. (Bur. S, C. 474.) Nor is it necefiary 
there fhould be any houfc upon the.premifes, even a renting of the 
after-grafs or pafturage will be fufficient. (4 T. R. 34*) A per- 
fon gains a fettlement by redding in the parifh in which part of the 
prcmifes lies, but not by refiding elfewhere. (2 T. R. 48.) It need 
not be one entire tenement ; for if he takes one tenement in one par- 
ifli, and another in a different pariih, if together they are of the val- 
ue of 10/. a year, he will gain a fettlement by refiding in either par- 
ifh ; the value only is material r it will be fufficient to give a fettle- 
ment, if the enjoyment of the tenement is gratuitous, or if no rent 
as to be paid for it. t T. R. 458. 

Note 29, page 3 83, line 32, words and cKUdlefs.-— A widower or 
widow with children emancipated is confidered as childlefs, for fuch 
children cannotfol low the fettlement gained by their parent's fervice- 
3 Sum. 44/. If an unmarried man is hired for a year, but* before 
he enters upon the fervice, or during the fervice, marries, he may 
&ain a fettlement. 3 7*. R. 38a. But this will not extend to the eon * 
tinuance in the fervice, a fecond year ; for he was married when 
this new coiitrarfr. was exprefsly or impliedly entered into. Cald. 54^ 
Hiring for any time certainly lets than a year will not be fufEcient,- 
but from Whitfuntide to Whitfuntide is confidered a year, though it 
will frequently happen to be a period lefs than 365 toys. To gain 
a fettlement as a fervant there mufl be a hiring for a year, and a 
continued ftrvice for a year ; but it is not neceflary that the fervice 
iliould be fubfequent to the hiring; for if there is a continued 
fervice for eleven month? or any other part of a year, by any 
number or mod>s of hiring, or with any di (Terence of wage*, and 
afterwards a hiring for a year and a fervice to complete the year, a. 
fettlemenr is gained. CM 179. There fcemed to be great reafoa 
to thtpk that the fervice fubfequent to the hiring for a year fhould* 
at leaftbe 40 days ; but it ie now decided that that is not neceflary. 
(5 T. R» 98.) The fettlement of a fervant and an apprentice is where 
the laft reiide 40 days in their mafcer's employ ; and where they do 
not refidc 40 days fuccefiiv'ely at one p'ace, but alternately in two orr^, 
more parifhes, and more than 40 days upon the whole in each in$> 
the courfe of a year, the fettlement is in that pariih in which they 
fleep the Uft night. Doug. 633. 

Note 30, page 384, line 29, words above mentioned — See note (24}, 
of tliis chapter. 

Note 31, p.ige 385, line 2, words great variety. — For a full and 
complete knowledge of this cxtenGve fubjecjt, recourfe muft be had 
to Burn's juftice, and Mr. Conft's valuable edition of Bolt, and the 
importers there referred to. 
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CHAPTER THE TENTH. 

Of the People, whether Aliens, Denizens, or Natives, 

Note r, page 390, line 23, words natural prince.— Sit Michael 
I Fofter obferves, that u the well known maxim, which the writers 

u upon our law have adopted and applied to this cafe, nemo pote/f 
** exuere patriam, comprehendeth the whole doctrine of natural al- 
" legiance.*' Fofi. 184. And this is exemplified by a ftrong in- 
stance in the report which that learned judge has given of ^Bocas 
Macdonald's cafe. He was a native of Great Britain, but had re- 
I ccived his education from his early infancy in France, had fpent 

riper years in a profitable employment in that kingdom, and had 
accepted a comniifiion in the fervice of the French king ; acting 
under that commliTion, he was taken in arms againft the king of 
England, for which he was indicted and convicted of high treafon ; 
I .but was pardoned upon condition of his leaving the kingdom, and 

continuing abroad during his life. lb. 59. 
\to - This is certainly an extreme cafe ; and we fliould have reafon to 

\ think our law deficient in juftice and humanity if we could discov- 

er any intermediate general limit, to which the law could be re- 
laxed confidently with found policy or the public fafety. 

Note 2, page 390, line 28, words kingdom to another. — Mr. J. Fofter 
informs us* that it was laid down in a meeting of all the judges, 
that " if an alien, feeking the protection of the cro*n, and having 
" a family and effects, here, fliould, during a war with his native 
" country, go thither, and- there adhere to the king's enemies for 
"furpofes of hfftility, he may be dealt with as a traitor.*' Fofi. 185. 
r Note 3, page 39a, line 15, words entitled to them.— A woman alien 
cannot be endowed, unlefs fhe marries by the licenfe of the king ; 
and then flic ihall be endowed by 8 Hen* V. No t i$, Rot. ParL Harg* 
Co. Liu. $t.a. n. 9. Neither can a huibaud alien be tenant by the 
curtefy. 7 Co. 25. 

Note 4, page 3 9 a, line 32, words his habitation.— But a leafe of 
lands will be forfeited to the king. Co. Litt. a. 

Note 5, page 393, line 4, words 5 £liz. e. 7. — Mr. Hargrave fays, 
the ftatute 32 Hen. VIII. c. 16, however contrary it may feem to 
good policy and the fpirit of commerce, ftill remains unrepealed. 
Co. Litt. %. n. 7. Seealfo I Wood. 373. 

Note 6, page 393, line 14, words time of war. — Until all ranfoms 
of captured (hips and property were prohibited by a a Geo. HI. c. 
25. an alien enemy could fue in our courts upon a ranibm bril. 
Lord Mansfield in a cafe of that kind declared, that a it was found 
" policy, as well as good molality, to keep faith with an enemy in . 
•« time of war. This is a contract which arifes out of a ftatoof 
" hcftility, and is to be governed by the law of nations, and the 
" eternal rules of juftice.*' JDoug. 625. 

Note 7, page 394, line 13, words Great Britain.— All the& ex- 
ceptions to the common law, introduced by the legiflature, are i» 
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cafes wh ere the father or grandfather is a niturol-born'fubjcft ; 
but there is no provifion made for the children born abroad of a 
mother, a natural- born fuhject, married to an alien. And in a late 
cafe, in which it was dated that the mother of the plaintiff was arv 
English woman, who married a.fubje& or France, and had a-fon J 

born to him in France* it was decided that that fon could not in- i 

fcerit his mother's, laud* in England. Count Duroure v. Jones, 4 | 

r. -£. 3,00. ' ! 

Note S, page 394, line ao, words natural-lorn fubjefts. — Unlefs the- 
alien parents are a cling, in the realm as enemies ; for my lord Coke j 

fays, it is. not calum nee folum, but their being'Uorn -within the alle- ' 

.giance* and under the protection of the king, yCo. 18. a. 

Note 9, J>?ge 394, line 23, words it h an alien. — The prefent Iearn> 
cd Vincrian profefibr informs us, that " in this fefpeel there is not j 

" any difference between our laws and thoFe of France. In each 
« country birth confers the right'of naturalization/* 1 Woodd. 386. j 

Note 10, p?ge 394, line 43, words none H tie fon. — By the 11 & ! 

I a W. IH. c. 6- natural born fubjects may derive a title by defcenf .J 

through their parents or anceftor, though they are aliens. But by j 

25 Geo. II c. 39. this reflriclionis fuperadded,i/«z. that no natural- 
T/orri fubjecl: ihall derive a title through an alien parent or anceftoc^ I 

unlefs he be born at the time of the death of the anceftor who die* \ 

foifed of the cftate which he claims by dtfeent, with this exception, I 

that if a descent (hall be cart upon 'a daughter of an alien, it fhart \ 

be diverted in favour of an after-born fon ; and in cafe of an after- 
born daughter of daughters only, all the fitters (hall be coparceners. 
This execprion, as- it- (hou-ld feem, would have been quite fuperflu- 
0113, if lord Coke had* not held- that a fon of an alien could not in*. 
Kerit from hi» brother, though the contrary had* been fincc deter- 
mined. Hatg* Co. Lin. 8. tf. 

Note it, page %$$> line 13, words grants^ fcJV — This ftatute 12W. . 
SI. c. 2. wa» p.ifled from a jealoufy of king William's partiality to,* i 

foreigner*. 

CHAPTER T WE ELEVENTH* 

. Qf the Ckrgy.. 

Note 1, page 39?, f?he 6, word fults. — That is for a rcafonaMe 
time, eundo, r^Lundo, ct morando, to perform divine fcrvice. 1 1 Co. 
100. 

Note 2, page 398, line 8, word'ww. — This U a peculiar privilege 
of the clergy, that fentence of death can never be patted upon th^ra, 
for any number of manflaughrers, bigamies, firnple larcenies,or other 
clergyable offences ; but a layman, even a peer, rmy be ouftcd of 
clergy, and will be fubje&to the judgment of death upon a feconcV 
couviclion of a clergyable offence ; for if a layman has once b;ea 
convicted of manflaughter, upon production of the conviclion he 
may afterwards fuffer death for bigamy, or any other felony, with- 
in clergy, or which would not be cw capital crime to another ptrC^ 
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hot fo circumftanced. But for the honour of the clergy, there are 
few or no inftances in which they have had occafion to claim the 
benefit of this privilege. See,4 vol. c. 38. 

Note 3, page 398, line 13, word commons. Set the Editor's rea- 
fons for the capacity of the clergy to fit in the houfe of commons- ia 
note 37 to Ch. IL 

Note 4, page 398, line 16, words of the leaps. — But if they have 
not fufficient glebe, they may take a farm for the neceflary cxpen* 
fes and confumption of their households. 31 Hen. VIII. c. 13./ 8. 

Note 5, page 398, Kne t 7, word brrwlcufe.— One fees fome reafou 
why a poor clergyman fliould be tempted to fell ale ; but the lingu- 
lar prohibition to keep a tanhoufc probably originated from a prac- 
tice peculiar to the time. 

Note 6, page 398, line 19, words treble value.— Though a clergy- 
man is fubject to this penalty for trading, yet his contracts axe valid, 
and he is liable to be made a bankrupt. Cooke, Eankr, 33. 

Note 7, page 401, line 5, word crtnvn —This (tatute was afterwards 
repealed by 1 Ec\w. VI. c. %. which enacted that all bifljopricks 
Humid be donative as formerly. It dates in the preamble that theft 
elections axe in very deed no elections but only by a writ of conge d* 
elite have colours, fhadows, or pretences of election. 1 Burn, Ec. L. 
183. This is certainly good fenfe. For the permiffion to elect 
where there is no power to reject can hardly be reconciled with the 
freedom of election. But this ltatute was afterwards repealed by 
X Ma. ft. %. c. ao. and other ftatutes. 12 Co. 7. But the biQiop ricks 
of the new foundation were always donative. Harg. Co. Liu. 134. 
As alfo are all the Irifh bifhopricks by the % Eliz. c. 4. Jtijb 
Statutes. 

Note 8, page 401, line 24, words- ting's lands o*ly.—-lt h a prevail- 
ing vulgar error, that, when a bifliop has an offer made of a bifli- 
oprick, he affects a maiden coynefs and anfwers nolo tpifcopari. The 
origin of thefe words and this notion I have not been able to difcov- 
er ; the biihops certainly give no fuch refufal at perfent, and 1 am 
inclined to think they never did at any time in this country. 

Note 9, page 401, line »3, word praemunire.— It is directed in the 
form of confecrating bifhops, confirmed by various ftatutes fince 
the reformation, that a bifhop when confecrated muft be full thirty 
years of age. There feems to have been no reitriction of this kind 
in ancient times; for bifhep Goodwin informs us, that George 
Nevile, the brother of the earl of Warwick, the king maker, was 
chancellor of Oxford, et in epifcopum Exenienfem confecratus ef anno 
1 ' SSt nondum annos natus v'gi/iti. Anno deinde 1460 (id quo J jure tnirere) 
funmus Anglta fd&us efl cane llatius. A few yean afterwards he 
was tranflated to the archbiihoprick of York. Hoc fedente epifcopus 
Send/ Andrea in Scotia, archie pi fsopus per Six turn quartum crealus eft, 
jt'JJrs illi ducdaim epifcopis illius gentis fubeje, qui baclenus archiepifcopi 
Eboraeenfir fuffraganci tenfebantur. Reclamante auidem, Eboraccnft, fed 
ftttftta s pjfetente pontifuc 1 minim e convcuire^ itt Hie Scotia ft metropolitan 
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rtu$y gui propter crebra inter Scotot ac Anglos b:lla > Scot is pier unique bo/tit 
ft capitalis. Godw. Comm. de Pradul 693. 

Note 10, pagc4or, line 32, words notorious t&ufc. — In the 11 W. 
III. the bifhop of'St. David's was deprived for fi.nony, and other 
offences, in a court held at .Lambeth before the archbifhop, who- 
callcd to his ai&ftance fir othtr bifhops. The bifliop of St. DavidV 
appealed to the delegated, who affirmed the fentencc of the arch- 
bifliop; and after' fcveralfruitlefs applications to the court of k'.ngV 
bench and the houfe of lords, he was at- lad obliged to fubmit to> 
the judgment. Lord Ray. 541; 1 Bum. Ec.L.%1%. 

Note 1 x, page 402,liue 1.2 >vt or &jnttctjp,rsi— Thecorrfcquence is,that" 
the archbiiLop never can have more- than one option at once fronv 
the. fame diocefe. Thefe options become the private patronage of 
the archbifliop, and upon hie dtatliare tranfmittcd to iiis pcribnaf 
representatives; orthe archlwfliop may direct by Ms \\\\\ % whonr, 
upon a vacancy, his executor lhall preftnt ; which direction, ac- 
cording to a dcufloa in the houfe of lords, his executor is compel- 
lable to obferve. t Bum. Ec L. n$. If a bifliop dies dui?;ig the 
vacancy of any benefice with in h is patronage, the pufeniution de- 
volves to the crown ;fo likewife if a bifhop dies afUr an option be- 
comes vacant, and before the archbifliop or his rcpicfent<uive:> hi* 
pre fented, 'and the clerk is inftituttd, tht crown p.-v hac \>U* will l?o 
entitled to prefent to that dignity dr beneilec Ami. 101. For the 
$tanc 6f the option by the bifliop ro the archbiihop has no efficacy, 
beyond the life of the bifliop 

Note 1 a, page 403, line 4, words this Z/Vnitoa?.— -Ifis faid that the" 
archbifliop of York Iks the privilege to- crown the queen confortj 
and to be ner perpetual chaplain. 1 Burn. Ec. L. 178. 

Note 13, pige 433, line 10, words the Hie. — When the dominion' 
of the pope was overturned" in" this country, this prerogative of dif-' 
penfing with the canons of the church was transferred by that ftat- 
ute to the archbifliop of Canterbury in all cafes in which difpeu- 
fatipns were accuftomed to be obtained at Rome ; but in cafes un- 
accuftomed, the matter fliall be referred to the king and council. 
The pope could have dlfpcnfed with every eccltfiaflical canon and 
ordinance. But in fome of the cafes where the archbifliop alone 
has authority to difpenfe, his difpenfation with the canon, as to 
hold two living*?, mufr be confirmed under the great feal. 

Note: i4,p.-i£c 403, rine it, word Agrees.— But although the arch- 
biflutp can confer all the degrees which ;;re taken in the univerfities r 
yet the graduates of the two univerfities, by various adls of parlia- 
ment and other regulations, are entitled to many privileges which 
are not extended to what is called a Lambeth degree : as, for in- 
fl.-ince, thofe degrees which are a qualification for a difpenfation to 
hold two livings, are confined by 21 rjen; VIII. c. 13. f. 23. to the 
two uuiveriities. 

Note 15,-page 403, line 32, words ting limfilf. — The following are 
fome of tKe popular diftinSions between archbifliops and bifliop* 
The archbiflv»ps h:we the tales and flyle of ^rnr t dmdrtof revet- 
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end father in Qad by divine providence ; thebifbpps thofe o£*lord+ 
and right reverend father in G.d by divine permijpsn. Archbifliqps arc 
•inthroned, intbronizati ; bifhops m flailed. 

.Note 1 6, page 404, line 9, words asbififips. — See a very learned - 
note, containing a full hiftory of the election, presentation, or do- 
nation to deaneries, by Mr. Hargrave in Co* Litt. 9$. 

Note 17, page 404, line 11, words diffolvsd monaf cries. — The ne^r 
deaneries and chapters to old bifhopricks are eight, viz. Canterbu- 
ry, Norwich, Wincnefter, Durham, Ely, Rocheftcr, Worcefter, and 
Carlifle ; and five new bifhopricks witn new deaneries and chapter's 
annexed -were created, vte. Peterborough, Chefter, Glopceftfr, Brlf- 
tol, and Oxford. Harp Co.Zitt.gt;. n. 3.- 

Note 18, page 404, line 18, words' their ordinary. — The bliliop is. 
generally called the ordinary, hut the ordinary h:*s a more extcnfive 
iignification,as it includes every eccleiiaftical judge who has th; 
regular ordinary jurifdiction independent of another. 1 Burn, ifo 

X- 22. Co. titt. ^4 4-. 

.Note I9,,page 407, line 20, words cleri fo prefented.—The Editor 
conceives that there is no authority or reafonto fuppofe, that the , 
appropriator can thus create a fijiecure rector. Cut if the appro- . 
priator or impropriator fhould, either by defign or miftake^prcfent. 
his clerk to the parfonage, it is held, that the vicarage xyill ever 
afterwards be diflblved.and the incumbent wi*l be entitled to all 
the tithes and dues of the church as rector. Watf, c. 17. 4 i?. Ak» ' 

339. • ■ 

Note 20, p?ge 407, line at, word fwecure. — Wherever a rector 
and vicar are prefeuted. and instituted to the fame benefice, the 
rector is excufed all duty, and has what is properly called a 
finjscure. But where there U only one incumbent, the benefice is 
not in law a jiuecure, though there fhould be neither a church nor 
any inhabitants within thepariili. 

•Note 21, page 407, line 29, words at this day. — Tt furely may be 
qucQioned whether l'uch a power any longer exifta ; it cannot be 
fuppofed that, at this day, the inhabitants of a p-iriih, who had 
been a ecu ftomed to pay their tithes to their officiating mfnifter, 
<c >uld be compelled to transfer th?iii to an eccleiiaftical corporation, 
to which they might perhaps bt perfect ttranjers. Appropriations 
are faid to have originated From, au cp'nioa inculcated by the 
monks, that tithes and oblations* though payable to fome church, 
yet weje an arbitrary difppfition of the donor, who might give 
them, as the reward of religious fervice done to him. to ?.ny perfo;i 
whatever from whom he received that fervice. * 3um. Ec. Z.63. 
And till they had got complete poiTcfiion of the revenues of the 
church, they fpared no pains to recommend themfel'cs as the mo Jr. 
deferving ODJects of the gratitude and benefaction of the > parlfb. 
There probably have been no new appropriations fince the difToj* 
lution of monafteries. 

Note 22, page 409. line 16, words h-:ep hofyitaHty. — From this aft 
wc apiay date ; r he origin cf the prefeat vicarage^ ; for before this 
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time the vicar was nothing more than a temporary curate, and 
when the church was appropriated to a monaftery, he was gener- 
ality one of their own body, that is, one of th e regular clergy ; for 
the monks who lived ficundum regtifos of their refpc&ive houfes or 
foctetiet, were denominated regular clergy, in contradiftinction to 
the parochial dcrgy, who -performed their miniftry in the world 
Jnfetvlo, and who from thence were called fecular cletgy. All the 
tithes or dues of the church of common right belong to the rector, 
or to the appropriator or impropriator, who have the fame rights 
as the rector ; and the vicar U entitled only to that portion which 
is eiprefled in his endowment, or what his predeceflora have im- 
jnemorially enjoyed by prefenption, which is equivalent to a grant 
or endowment.. And where there is an endowment he may recover 
all that is contained in it ; and he may ftill retain whit he and I113 
predeceflbrs have enjoyed by prefenption though not expreffed in 
«t ; For fuch a prefer iption amounts to evidence of another confid- 
ent endowment. Thefe endowments frequently invert the vicar 
with fome part of the great tithes ; therefore tile 4 words rectorial 
and vicarial tithes have no definite fignificatiori. But great and 
fmall tithes are technical terms, and which are, or ought to be, ac- 
curately defined and diftingaiflied by the law. 

Note 43, page 4C9, line 33, words jfaWur£ [alary'. — A vicar, from 
what has, been advanced in the preceding page and note, niuft 
neceffarily have an approprjator over him, or a finecure rector, 
who in fome books is confidcred and called an appropriator. Of 
benefices, fome have never been appropriated ; consequently in 
thofe there can be no vicar, and the i.icumbent is rector, and en- 
titled to all the dues of the ehirrch. Some were appropriated to 
fecular eccleuaftical corporations, which appropriations ftill exift, 
except, perhaps, fome few which may have been diflblved ; others 
were appropriated to the houfe3 of the regular clergy ; all which 
•ippropriatioas, at the diiTblution of monafteries, were transferred to 
the crown ; and in the hands of the kin£ or Jm grantees are now 
called impropriations ; but in fome appropriated churches no per- 
petual vicar has ever been endowed ; in that cafe the officiating 
minifter is appointed by the appropriator or impropriator, and is 
called a perpetual curate. 

Note 24, page 410, line 17, worJs ordained a pricft. — By canon 
3 4, no one thall be admitted to the order of a deacon till he be 
tw enty-three years old ; and by that 'canon, and alfo by 13 Eliz. c. 
11. no one can take the order of a pricft till he be full four and 
twenty years old. 3 Bum. Ec. L. 27. 

Note 25, page 411, line 1, words he a b.ijlard. — Though this be 
clarTed in the books among the csufes of refi'fal, yet luch is the 
liberality of the prefent times, that no one need apprehend that 
his preferment would be impeded by the incontinence of his par- 
ents, or by any demerit but his iwa. 

Note 26, page 412, line 15. words ly the. frjhop. — It does not ap- 
pear tlat the Lift op c;n dilpenfc with the vicar's oath, which it 
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•what he will be reftdent upon his vicarage,* unlefa difpcnfed ivithal, 

«by his diocefan. I Burn. Ec. L. 148. 

Note 27, page 413, line 28, word wilfully.— HI health, or any in- 
evitable ablence,is an exemption from the .penalties of this (latute. 
-Gibf. CU 8&?. ... 

Note 28, page 413, la&Jine, word fame-— This ftatutc muft be 
,put in fuit by a .common informer within a year, or by rhe king 

" within two years, fo that 1 2 pe»alties,or 1 20/. may be recovered at 
^)ncc by a fubject for himfelf and the king, or the king may recover 
j£ once 25. penalties, or 250/. (See 4 vol. 308) But, independent 
,«f this ftatute, the bilhop in his court may compel the rclidence of 
all clergy, who have the cure or care of fouls within his diocefe. 

3 Burn. Ec.1%1. Giff.%$j. This ftatute is not confined to per- 
sonages and vicarages, but extends to nil archdeaconries, deanrie9, 
and dignities in cathedral ami -collegiate churches. Thofe who 

,Jiaye two benefices or dignities, upon cat h of which relidcncc is 
j-equirt,d, muft rtiide upon one or the other. But it has lately 
been decided, that the incumbent of an augmented curacy cannot 
he profecuted under the itatute.fr »r the penalties of non-refidence. 

4 T. R. 665. "- 

Note 29, page 414, line 2, words retain them. — The king can give 
-a liccnfe to his chaplains' for non-retidence, even whilft they do 

orot attend his houiehold ; but the chaplains of noblemen are only 
. -excufed during their actual attendance upon their lords or ladies, 

3 Burn. Ec. L. 290. 

Note 30, page 4i4, i line 3,-worfl magifrates. — Viz. the chancellor, 
-vice-chancellor, commiflary, doelor* of thceba^r, (I. <r. doctors who 
iflcd to preiide in the public fchools,) and readers of lectures ; and 
finder this description only, can profeflbrs claim an exemption 
..from relidence. 

Note 31, page 4 14,'line 13, words neighbouring pdtrijb. — It has. been 
t tlccidtd, by the court of king's bench, that even where there* is no* 
,j>arionage houfe, the incumbent is bound to refide within the 
parifh. Coivp. 429. If a' .clergyman had one bene'rice with 4 
1 parfanage- houfe, and another bentiice without a houfe, the Editor 
../onceives that he is not bound to refide in that par iili in which 
there is a houfe, for more important duties may impel him to refide 
v -within the parilb where thcie is no houfe; and that fuch rtfidencc 
would exempt him from the penalties of the ftatute. But where 
the archdeacon of St.' Aiban's had the Hving of Buihey within his 
archdeaconry, to which living there is a parfonage-houfe belonging, 
• and he refided in the parifli of Eufhey, but not in the parfonage- 
houfe ; it was held by. the court of king'* bench, that he was iub- 
jeet to the penalties of non-rcfidenee, though he was living within 
the limits ot his archdeaconry, to which dignity there is no houfe 
appurtenant. 5 Burr. 2722. If then the Editor's opinion be well 
.founded,* the decifion muft have been differ tut, if he had refided in 
jany other part of: his archdeaconry out of the parifli of Buff icy. 
I 
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Note 31, page 4I4> line 19, word benefices*— This ad: enables the 
incumbent, when there' is no parfbnage-houfe, or where it is fo 
ruinous as hot to be repaired with one year's income of the living, 
to borrow, with the consent of the patron and ordinary, upon 
jnorrgage of the revenue of the living, a fum not exceeding two 
years clear value, to be laid out in repairs, building*, or the pur- 
chafe of a houfe. The inter eft of the money borrowed, '19 Co be 
repaid by the incumbent yearly, and 5 per cent, of the original fum ; 
or lot. tor tent, if he does not refide twenty weeks within a year. 
And where the income is 100/. a year, and the incumbent doe's not 
refide twenty weeks within a year, the patron and the ordinary are 
empowered to undertake this without his confent. The governors 
of queen Anne's bounty may lend money upon fuch mortgages, at 
^l. per cent, intereft; and looi. upon a living under 40/. a year, 
without any interest Colleges and other corporations may lend 
money for this purpofe upon their own livkrgs, ■ without' intereft. 
For forms and mode of proceeding, confult the ftatute at large. It 
is very remarkable that, under this a&,the money borrowed was 
directed to be difcharged by paying 5/. per ceni. yearly, upon the 
principal remaining due; the confequence was,, that it would 
have been diminilhed by decreafing inftallments,«which would have 
produced an infinite fcxies, or the whole could 'never have been 
paid. And it required another a£fc, the %i Geo. }H. c. 66. which 
was pafled merely for the purpofe, to correcT: this palpable blunder, 
by which ftatuce, the original fum inuft be paid, ^s iiated, at the 
la r theft, within twenty years. * 

Note 33, page 414, line 17, word difpenfation. -^-Bh. both the liv- 
ings muft have cure of fouls ; and the ftatute eftrefsly eiccptts 
deaneries, archdeaconries, chancellorfliips, treafureShips, chanter- 
(hips, prebends, and finecure rectories; a difpenfation in this cafe 
can only be granted to* hold one benefice more, except to clerks, 
who are of the jjrivy-council,who may hold three by difpenfation. 
JJy the canon Taw, no perfon can hold a fecond incompatible be- 
nefice without a difpenfation ; and in that cafe, if the firft: is under 
%l.per annum y it is fo far void that the patron may preftnt another 
clerk, or the bifliop may deprive ; but till deprivation, no advan- 
tage can be taken by lapfe. But, independent of the Uatute, a 
clergyman by difpenfaiions may hold any number of bemilcts, if 
they are all under %l.per annum, except the laft, and then, by a dif- 
penfation under the ftatute, he may hold one more. 

by the 41ft canon of 1603, the two heueit'u's muft not be farther 
diftant from each other than 30 miles, and the perfon obtaining 
the difpenfation, muft at leaft be a matter of arts in one of the uni- 
veriities. But the provilions of this canon are not enforced or re* 
garded in the temporal court*, a Black. #?/>. 968; See note 14, 
p. 83. 

Note 34, page 414, line 28, word chaplains —The number of the 
chaplains of the king and royal family, who may have difpeufaiiom, 
is unlimited. An archbilliop may have eight, a duke and bifnop 
fix, a marquis and c?j-J*five, a viicount four. The chancellor, a 
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baron, -and knight of the garter, three ; a dutchefs, marchioncfs, 
countefs, and b-aronef*, being widows, two. The king's trcafurer, 
comptroller, fecretary, dean of the chapel, amntr, and the matter 
of the rolls, two. The chief juftice of king's bench, and warden of 
cinque ports, one. Thefe chaplains only can obtain a, difpLniation 
under the ftatute. 

If one per fern has two or more of thefe titles or characters united 
in himfelf, he can only retain the number of chaplains limited to 
his higheft degree ; and if a nobieman retains his full number of 
chaplains,' no onfc of them can be discharged, fo that another fhal! 
re appointed in his room during his life. 4 Co. 90. The king may 
prelent'his'Oivn chaplains, u 'e. waiting chaplains in ordinary, to 
any number of livings in the gift of the crown, and even in addi- 
tion -to what they hold upon the prefentation of a fubjeci without 
difpeniation ; — .but a king's ehaplain being beneficed by the king, 
cannot aftef ward? take a Jiving from a fubjedt, hut by a difpenfa* 
lion according to the ftatute. S. 39.' I Sail*. i6£ 

Note ?5, pa£e 4 14, Haft line) wr.rds lords and lui^Us. — This ptivi* 
)c<?e is not enjoyed by the brother and U^ 'hi a baronet, for the" 
t an If of. b»fon>t trid tibf then exift. 

Note $.6» p Age 4x5, line x, word/i divinity and W.— • The word* 
of the (Wtutc arc, " all do&or* and bachelors of divinity, d^tSlor* of 
•• law, and bachelor* of the law canon." Before the reformation, 
degree* were an frequent in the canon law as in the civil law. Many- 
were graduates in utroqut juri, or utriufqut juris, J, V. V. or juris 
utrivfyut doffor, is Aill common in foreign univeHUiea. But Htn. vJIF, 
in the *;th year of his reign, when he had renounced the authori-* 
ty of the pope, ifTuetl a mandate to the univerfUy of Cambridge, ut 
Ait/la Jt'gctur falam et fublitc Uilio in jure csuQn'.ch J\^e poniijicw^viC ailquis 
iitjvfibnqHtr condition!* I/onso gradum aiiquem in Jludio UHus juris frontificil 
firjcip'wt, aut in todtm in fcfioum prctnoytotitr guo'crs nwdt0 Stat. Acad. , 
Cant. p. 137, It. J* probable, that, at the fame time, Oxford receiv- 
ed a firnilar prohibition, and that degrees in canon i;i\v have ever 
firicc been discontinued in England. 

Note ;>7, page 4x5, line 3, word ctfflcn — In the cafe of a ceCum 
under the ftatute, the church is lb far void upon iuftitution to the 
fecond living, that the patron may take, notice of .it,- and prefent if 
he pfeafes ; hut there is great reafon to think, that lapfe will 110ft 
incur from the time of inftitutipn againft the patron, ttnlefe notice 
he given him ; but lapfe will incur from the time of induction 
without notice, 2 R'ilf. zoo, 3 Burr. 1504. 
, Note 38, page 4 1 5, line 13, words commenda rctintre. — Thefe com- 
mendams are now fcldom or never granted to any but hi ill ops 5 
and in that cafe, the bifhop is made commendatory of the benefice, 
while he continues bifiiop of fueh a dioccfe, as the object is to 
rn.ike it an addition to a fmall bifhoprick : and it would be un- 
reafonable to grant it to a bifhop for his life, who might be tranf- 
lateel afterwards tG one of the richeft fees. See an account of the 
J? r VC ee< *ings m *kc g ccat ca fc <>£ .cc^amendaras, flab. 140. *nd *6W- . 
air* &. li\p, a vol. p. j jo. 
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Note 39, page 4T5, line ao, words mujl he made. — It feems to be 
clear, that the hilltop may r«fo£e to accept a refigaation, upon a • 
lufheient eaufe for his refufal ; hut whether he can merely at his • 
will and pleafure tcfufe to acoept a refigaation without any caufe» . 
ttnd who fhall finally judge of the fufficiency of the eaufe, and by 
what mode he may be compelled to accept, a*re queflions undecid- * 
cd. In the cafe of the bifliop>of Ixmdwn and Fytchc, the judge* • 
in general declined to anfwer whether a bifliop was compellable tw 
accept a refignation : one thought he was compellable by manda- * 
tnus> if he did not (hew fufficient caufc ; and another obfervtd, if* 
he could n6t be compelled, he might prevent any incumbent from * 
accepting an Iriih bifhoprick,as bo one can accept a bidioprjck iir* 
Ireland till he has refigned all his benefices in England. But lord 
Thurlow fecmed to be of opinion that he could not be compelled, . 
particularly by mandatnui, from which there is ho- appeal or writ of • 
error. See 3 Burn. 304. and the opinions of the judges in Cunning- • 
ham's Law ofSitwy, though ill reported. t 

Note 40, page 416, line a6, wot d' benefice. — It was provided in - 
1603, by canon 33, thaj if a bifliop ordains any perfon not provided 
with fome ecclcfiafbcal preferment, except a fcjlow or .chaplain of 
a college, or a matter of arts of 5 years (landing, who lives in. the 
univeriiiy at his own eipcnfcj he iliall fuppoit- him till he fliall % 
prefer him to a living. 3 Burn* Ec. L. 28. And'thc bifhops, before .. 
they confer orders, require either proof of fuch a titles is deft -rib- , 
cd by the canon, or a certificate from fome rector or.vicar.promif- 
iug to employ the candidate for orders bona fide as a. curate, and to * 
grant him a certain allowance, till he obtains foase eccleliaflical - 
preferment, or fhall be removed for fume foul*. And in a die -, 
where the re<£tor of St^Vnn'5, Weftminfter, gave fuch a title-, and 
afterw r.rds difmitfed his curate without afligning- -any caiife-^ the 
curate recovered, in an action of ailumpfit, the fame falary for the 
time after his ch'finiflion which he had received before- Cuitp. 4 37 . 
And when the rector had vacated St. Ann's, by accepting thettvin* m 
of Rochdale, the curate brought another action to recover his 
ialarv Hnce the rector left St. Ann's ; but lord Mansfield and the 
court held, that that action could not be maintained, and that the-fe 
titles are only binding upon thofe who give them, while they con- 
tinue incumbents in the church lor which fuch curate is appoint- * 
ed. Doug. 137. 

No curate or minifter ought to perform the duties of any church ^ 
before he has obtained a licenfe from the bifluip. 2 F.utL 58. 

The bifliop cannot increafe the falary of the curate-; where 
there is a fpecific agreement between the incumbent and the curate^. 
Freem.yo. • * 

CHAPTER, THE TWELFTH. 

Of the Civil State. 

Note I, page 420, line 18, words toyal dignity, — This reafon is nor- 

vetv fatisfactorv, and, in fact, this otdcr of. nobility wa 5 crt^ttd-i 
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before Edward aflumed the title of king of France. Dr. Htnry, iit 
h\* Excellent Hiftory of England, informs us, that " tbout a year 
" hefore Edward Til. aflumed the title of king of France, he intro- 
" duced a new order of nobility, to inflame the military ardour and 
H ambition Of his earls and haxons by creating his. eldeii ion prince 
" Edward duke of Cornwall. This was done wi;h great foicmrity 
u in full parliament at Weftmiiifter, March 17, A. V. 1337." Hen. 
Hifl. 8 vol. 12S- % yo - edition. See <wi/*,p. x 31, note 10. 

Note x, page 4*a, line 3, word ttifcount. — Thefe Latin and French 
words are the fame as fhtriff in Englifii. This proves the high re- 
foect, that was (hewn to this officer in ancient tiroes, for his name 
alone was thought an honourable title ol nobility. See note 8. p. 
364. 

Note 3, page 41a, line u, word titles. — At the tine of the con- 
duct!, the temporal nobility contiiVed only of earls and barons ; 
and by whatever right the earls and the mitred cl^y before that 
time might have attended the great council of the nation, it abun- 
dantly appears that they afterwards fat in the (feudal parliament in 
the chara&e*of barons. It has been trufjf laid, that i'or fomc time 
after the concjueft, wealth was the only nobility, as> tiieie was little 
pcrfonal property at that time, and a right to a fest in parliarnrtt ' 
was entirely territorial, or depended upon the tenure of landed 
property. Ever fince the tomjiieft, it has been true, that all land 
is held either immediately or mediately of the king; that in. either 
of the king himfelf, or of a tenant of the king, or it might be aftti 
two or more fubinfeudations. And it was ulfo a general principV 
in the feudal fyftem, that every tenant of kind, or land owner, had 
both a right and obligation to attend the court of his immediate 
fuperjor. Hence every tenant in captie, i. e. the tenant of the king, 
was at the fame time entitled and bound to attend the king's court 
Of parliament, being the great court baron of the nation. 

It will not be neceflary for me here to enUrce farther upon th^ 
original principles of the feudal fyftem, and upon the origin of 
peerage ; but 1 (ha.ll briefly abridge" the account which Sclden ha* 
given in the fecond paft of his Titles of Honour, c. 5. beginning 
at the 17th fe&ion, being perhaps the cleared and moft fatisfa&ory 
that cau be found. He divides the time from the conqucft into 
three periods ;- J. From the con que ft to the latter end of the reigr* . 
of king John. ». From that time to the itth of Richard II. "3. 
Prom that period to the, time he is writing, which may now be ex- 
tended to the prefent time. In the firft period, all, who held any 
quantity of land of the king, had, without diftin&ior.. a right to be 
fumrnoned to parliament ; and this right being confined folely to 
the king's tenants, of conference all. the peers of parliament during 
that period fat by virtue of tenure and a writ of iumrr.oiis. 

In the beginning of the fecond period, that is, in the lu.'t year of 
the reign of king John, a diftinc~tion,vtry important ia its coafe- 
OjUences, (for it eventually produced the lower hcufe of parliament,) 
w«i« introduced, vie a diviUon of thd'e tuiunu into greater a&d 
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leffer barons : for king John in his magna tharta declares, fadcmu: 
fummoneri, a relief ifcof>os f epifcopos^ ablates, camitcs, et majotes larones 
' regni Jigillatim per literal nofras y et pratetea faciemus funrtnonet i in . 
general* per vicccomites et ballivos nojlros otnnes alios, qui in cap it e tenenf de . 
nobis adctrtum diem, fcrV. See Bl. Mag. Ch, Joh. p. 14. It docs not .. 
appear that it ever was ascertained what conlhtuted a greater 
baron, and it probably was left to the king's discretion to determine ; . . 
and no great inconvenience could have refused from its remain- ^ 
jng indefinite, for thofe who had not the honour of the king's 
letter, would have what in effect was equivalent, a general fum- . 
raons from the iherilT. But m this fecond period tenure began to > 
be difregarded, and perfons were femmoned to the parliament by- 
writ, who held no lands of the king. This continued to be the cafe 
till the nth of Rich. II. when the practice of creating peers by 
letters patent firft commenced. 

In that year John de Beauchamp, ftsward of the hmifchold to " 
Rich. II. was createJ by patent lord Beauchamp baron of Kidder-^ 
jminfter in tail ma* j antl fmce that time peerages have been create . 
cd both by writ and patent, without any regard to tenure oc - ' 
cflate. * 

. Note 4, page 42a, line 27, word countenance. — Lords of manors, 
wlio had granted to others by fubinfetNtotion part of that eft.ite 
which they held of the king, would neceflarily be barons ; but it 
does not follow converfely that a baron was of ntccflitv a lord of 
a manor : for the kingV-tenant, who retained 'all the eftate grant- 
ed him, and alienated no part of it, would certainly bt as complete 
a baron as a lord -of a manor. 

Note 5, page 424, line 15, word grandfather. — And where the • ' r * * 
father's barony is limited by patent to him and the heirs maWif -; J 
his body, andhis eldeft foil is called up to the houfe of lor^^ty . , ) 
writ with*ffi^title of thi3 barony, the writ., in this cafe wiwjflot 
create a fee of a general eftate tail, fa .as to mate a # fcmale - cap.ibl lk e 
of inherit 
titles 
barony 

Kote 6, page 424, line 19, words, in tit writ* — Though this is the 
minority of lord Coke, it is now tfpder flood ti be erroneous ; a 
creation by writ does not confer a fee iimple in the title, but only 
sin eftate tail general ; for every Claimant of the title mufi be do- 
Trended from the perfon firft ennobled.. . i*lVood. 37. 

Note 7, p.ige 424, line 32, words tritdby his peers, — A nobleman 
is tried by his peers only in treafon and felony, and mifprilion of 
tht lame ; bujt in all. miidtmeanors, as libels, riots, perjury, con- 
spiracies, Sec, he is tried like a*: commoner by a jury. 3 Injl. 30. 
3 Hoivk, 424. • i 

Note 8, page 4 25,- line 6, words ennobled in blood. — It has always 
appeared to me that the reafon given in the books, v hy biihops 
fhould not be tried in parliament like the temporal lords, viz* , 
becaufethey ar.e not ennobled -by blood, or as Sdden exprcllcs it, . 
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becaufe thejr honour is. not inheritable {Jud. in Part, c* 1.) is un- 
tatisfaCtory and even trifling. * 

It' this rciilcui ha^> any operation, why fhould v it not Imextcndc-d,. 
and«deprivc them of all the rights of peerage ? A p«E may be 
created by patent for his own life only ; and it cannot be fuppofed 
thrfffuch a nobleman would "not beentitltd to a trial by his peers . 
in parliament. If there were anv trials of bimops,by a jurv.iu re- 
mote times, the bi4*h<op» could not h'ave demanded a 'trial in p;uli.»- » 
merit without admitting t hemic Ives lubjtft tb a temporal jiirifdiclibn . ., 
from which the clergy in ancient times claimed a total exemption. . 
H»nce it may be conjtclured the bifliops have I.»ft thtir right to 
be tried in parliament, thdugh only two inftancts can be found of j 
their being tried by a jury,* viz. thofe of archbiihop Cranmcr and 
Uiibop Ftflier. a Haivk. 506. ^ . 

Not e 9, page 4 2 5 , 1 in e 1 87 ' w or ds ^ fct fill t emi:ifis ncb^e — s-13 y t ih e * 
communicates no rank or title to her huibacd. Hing. 6*. Litt. \ 26. * 
k. There have been claims, and thtfe arc fupportqd by authorities, ! 
by a hufband after ilTue to aflurae the title ot his wife's dignity, ar,d~ 
ait'er her defith to retain the fame as tenant by the counefy ; but j 
trom Mr. IJargrave's ftatcintot of this fubjecr, in &. Lin. 29.A n. f. , 
tlu*e is no probability that fuch a claim would now be allowed. 

Note 10, jjage 425, lint., 2 rewords it is t/lfo Inf. — Ytt flip is com- . 
moply called and ad;lre(Ttd hy the ftile and title, which flic : bore 
rseforc hci Iccoiul. marriage,. but .this is only by courtclV ; as the .' 
daughtu-s of dukes, maiojiiiVeSo and' earls are uiually adtfrdTed bv' 
the' title of lady, though, in law they are commoners I n a writ of * 
partition brought by Ralph Ha\vaid,and lady Ann Powes his wife, 
ti^ie. court held that it was a mifnomer, and th.it it" ought to have • 
la.cn by Ralph Haward aud.Aun his wile, late wife of lord Powes-. 
ikceafcd'. i{y*v, 79., 

Note 11, page 4 25, line 33, wards muf he fioom. — If he is ; cx<imin~ - 
td as awitntf-* in the high court of parliament, he mil ft be Jworn. • 
The biihop of<£jford Was fwornin the impeachment of lord Ma< - 
c!osf«cld.a^;d.Ujrd Mansfield, (then lord. Storm on t) in that of Air. . 
Mailings, i^r*^ £ H ^^ * 

Note 1 2, page 427; line 27, words Ulf:r in Ireland.—- One hundred -: 
gentlclnen advafe*fta*ch ^one thou land pounds ; i\>r which this. 
tJt!« was conferrettJjp<5n^>em, 2 Ji.f. 1U3 /•/. 

Note 1 3, page 4 27, lhft 2^ words family co.:t. — The arm* of Ulftcr 
are* a hand guict, or.a 4>iot»dy-.harid in a field ar^nt. 

Note 14 > page 427, line 33, words hthhtsy Buck. 'lots. — Themcft 
probable derivation oftlie word bachelor is fro: a b.is and ep,^ul\-r 3 
an inferior knight ; and thence. latiuizcd intu the barbarous word . 
bjccmlaufeus. Dudtnge. jR.»r. ' *##^A* * • ' 

The ioweft graduates in the univerrictes are ftiled loci dots, and 
tvefle, ttU lately, addrefled with fir before- the" ir furname ; as in 
J.atin they are ftill called dvntai. It is- fomewhat' remarkable, th.rt . 
whilg .this feud*] word ha? long b:cn impropriated to finale men, , 
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another feudal term of higher dignity, *»<*. Haron, (hould in legal 
language, be applied to thofe who are married. 

Note 15, page 428, line 14, words from an borfe.— It Joes not ap- 
pear that the Englifli word knight has any reference to a horfe ; for 
knight, or cmhz in the Saxon, fignified /wr, fervus t or attendant. . 
a Seld. tit. ban. c. 5. / 33.' 

Note 16, page 428, line 24, words ?*«« Elixehctb,— ConGderable 
fees accrued to the king upon the performance of the ceremony. 
Edward VI. and queen Elizabeth had appointed commiffioners to 
Compound with all ptrfons, who had lands to the amount of 40/- a 
year, and who declined the honour and expente of- knighthood. 
Charles the fir ft followed their example ; upon which Mr. Hume * 
artfully remarks, that " nothing proves more plainly, how.ill-diP- ., 

* pofedthe people were to the meafures of government, than to 
•• obferve, that they loudly complained of an expedient, founded 

* on pofitive ftatutc, and warranted by fuch recent precedents. " . 
6 Vol. 'X96. 

Note 17, page 429, (Table of Precedence) words Arehbtjbop of 
Canterbury. — It is faid, that before the conqueft»by a constitution of 
pope Gregory, the two archbiihops were equal in dignity, and »& 
the number of bifliops fubje& to their authority; and that William 
the conqueror thought it prudent to give precedence and fupert- 
©rity to the archbifliop of Canterbury ; but Thomas archbifliop of ^ 
York, wis unwilling to acknowledge his inferiority tOkJLanfr&nc ^ 
archbifliop of Canterbury, and appealed to the pope, who referred 
the matter to the king and barons; and in a council held at 
Windfor-caftle, they decided in favour of the archbifliop of Canter- 
bu/y. Godto. Comtn. de Profit 665. 

But the archbifhops of York long afterwards refufed to acqui- 
ffce'in this decision, for bifhop Godwin relates a curious and 
ludicrous ftruggle, which took place in the reign of Hen. II. above 
pne hundred years afterwards, between Roger,ai(hhifhop of York, 
and Richard, archbifliop of Canterbury, for the chair on the right 
hand of the pope's legate, Ik, ^9. Perhaps to this deciiion, and their 
lormer equality, we may refer the prefent • dLftincYioa between 
them ; v/z. that the.archbithop of Canterbury \s primate of all 
Juigland, and*hc archbifliop of York is primate of England. 

Note 18, page 430, line 19, word inveftiture.— This creation hat 
Jong been difufed. Efquircs, thus created, were invefted calcaribue 
ergentatis, to diftinguifli them from the equites avrati. In the life of 
Chaucer, we are told that he was created fcutifer to Edward HI. 
Scutifer is the fame as armiger ; and our word el'quire is derived 
from fcutum, or the "French efcu a fhi eld. 

Note 19,* page 430, line ai, vtoids tW*r the grown.. — I cannot but 
think that this is too extenjGve a description of an efqutre, fpr it 
vould beftow that honour upon every exciieman a.nd cuftom-houXc. 
©Steer ; it probably ought to be limited to thofe only who bear an 
office of truft under the crown, and who arejjfdtd.. enquires by the . 
Jwigifc their conmiiiHoas aiid appointments,; and all 1 conceive 



Chap: 12. MR. CHRISTIAN'S NOTES. fc£ 

•who arc once honoured by the king with the title of cfquire, have' 
a right to that difttn&ion for life. . 

Note 20, page 4.10, line 17, word proceedings.— It is rather re- 
markable, that the learned Judge thou Id have forgotten tomcntioH 
another clafs of efquires, who, upon all occalions, a flume that dil- 
ti notion with a peculiar and oftenmtious degree of confidence, I 
mean our profclfibn, or the gentlemen at the bar. 'J his arifes,.- 
ptrhaps, from ail anxiety to retain what 'they know originally to 
have been an ufurpation ; iyr fir Henry Spclman, with funic 
iplctn, informs us, certc altera hbic f*r*ulo ncviinoiljjimus in p.ilri* jurlf- 
sonfiiltus, a-tute provsctior, ctiam mum-re gaudens puld'uo el pi* Jits aM/>i.f- 
fl mis y generoji til ulo hene fe habtiit ; f arte y quod topatje g,~i ii tuagis \uuc 
con'veniret uitllis ilia oppdlatio quam wf.renfis altera, (rfajf wf. Arm. 
But this length of enjoyment has eftablillied fuch a right to this 
dlftindtion, that the court of common pleas refuted to hear aiv 
affidavit read, becaufe a barrifter named in' it was not called an- 
tfquire. 1 IVilf. 244* 

Note 4l, page 43 1; line a, words tahnfor a gentleman. — The eldeft ' 
fori has no prior claim to the degree of , gentleman ; for it is the 
text of Littleton, that.** every ibn. is as great a gentleman as the' 
•» eldvft " Seti. 2 1 ex ^ 

.Note aa, page 4 31, .line -j^fefords.iMv he antra* ded.+~\r\ formations • 
iajthc nat*ire : ofjK/i/ wjnMfi/o, are not within theftatote of additions.'' 
1 'iVilf. 244. 

Note a.i, page 43 r, laft line, word* of its prneefs. — Thcfe are the ' 
ranks and degrees into -which the people of England are divided, 
and which were created, ami are prefer ved, for the reciprocal pro-" 
tcctiun and fnpportof each other. Wvt in order -to txcite.diicoa- 
tent, and to flir up. rebellion againfl all good • order and peaceful » 
government, a proportion has lately been iuduftriouily propagated, ^ 
via. that all men are by naJurecqtial. If this fubject i* coniidertd 
even for a moment, the very reverie will appear to> be the truth, ^ 
;*nd that all. men are by nature* unequ-al. Vor though children' 
come into the world equally helplef*, yet in a few- years, as foon 23' 
their bodies acquire vigour* and their minds and pafi*ons arc tx- 
panded and developed, we perceive an ijuiinite difference in their 
iiakturajt' powers, capacities, and propenli ties ; and 'this inequality is- . 
fti.Il farther increafed by the iuftruclion which they, happen to 
receive. * 

'Independent 'of any prfitive regulations, the unequal induftry and 
\ tTtnes of men muft necetfarily create unequal rights. But it is ', 
faid that all men are equal becaufe they have an equal right to 
juftice, or r to the pofTeilion of. their right*. Thisi* an infigpi^cant 
iVlf-evidcnt truth, which no one ever denied, and it* amounts to-' 
nothing more than to the identical proportion, that all men have 
equal rights to their rights ; for when different men have perfect 
and abiblute rights to unequal things, they are certainly equ:* 
vjih regard to tht perfection of their rights, or the. juftUc that is*- 
due- to their refpcclive clainis. /J 'his h ti#e Q f nlv fcufc i* y.ldcfr-4 
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equality can be applied to mankind. In the mofr perfect republic 
that can be conceived in theory, the prbpofition ijs falfe<and mif- 
chievous ; the father and child, the mafter and fervant, the judge 
and prifoner, the general and common foldier, the reprefentajttve 
and coriftituent, mu(l be eternally unequal, and have unequal 

"fi 1 ^* . -. . . . 

And where every office is elective, the moft virtuous and the beft 
qualiiied to discharge the duties of any office, have rights and 
claims iuperior to others. 

Oae celebrated philofophei* has endeavoured to prove the natural 
equality of mankind, by obfervingj that " the weakeft has flrengch. 
" enough to kill the ftrongeft, either by fecret machinations, or by 
'• confederacy with others, that are in the fame danger with him* 
" fcif." HJbes's L c v. c. xii. 

From fuch a do&rfnc, fupported by fuch reafons, we cannot be 
furprifed at the eouftquences, when an attempt id made to it duo? 
it to practice. 

Subordination in every fociety is the bond of it* exigence ; the 
higheft and the lowed individuals derive their ftrtrigth and fecuritjr 
from ttair mutual affii^u^' a ^dependence { a.« in the natural 
body, the aye c*»**t fay to ibe-bauds i have no « W of tit* i nor agmn % 
tie bead to the fat, / Lave no nted of you, Milton, though 'a favourer 
of a republic, was ib*oovmced of tte neceflity cf Subordination 
and degree*, that lie makes Satan, even when warring againft 
heaven* King, addrefs his legions thus ; • • 

If not equal all, yet free, 
Equally free ; for orders and degree* 
Jar not with liberty, but well confift. £. y I. 790. 

True liberty relults from making cyeiy higher degree accdnbie • 
to thofe who are in a' lower, if vistue and talents art there found 
to deferve advancement. ' - 

In thi3 happy country, the fon of the lowed peafant'may rift by 
his merit and abilities to the head of the church, law, army, navy, 
and every department of the ftatc. The doctrine, that all nun arc, of 
ought to he equal, it little lefs contrary to nature, and dcfrruclivc 
of their happinefi, than the invention of Psocruftes, who attempt* 
ed to make men equal by ftretcaing the limbs of fume, and lopping 
off thofe of others. 

;And till a neighbouring nation adopt more true' and rational 
principles of government, there is every rcafon to apprehend that 
their ftreets will ftream with blood, and general niiiery pervade 
their land. 

CHAPTER THE THIRTEENTH. 

Of the Military and Maritime States. 
|fote s, page 434, line 27, words jtxty-tkoufand.—Go&iS. 
Note a, page 434, line 29, words in a year. — We frequently r<fad 
pi hi*lf a knight, or other aliquot part, a*' for io much land three ' 
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knights and a half, &c. were to be returned ; the fra&ion of a 
knight was performed by a whole knight who ferved half the time, 
or other due proportion of it. 

Note 3 , page 445, line 19, words military part. — The military or 
warlike" part of the feudal fyftem was alx)lifhcd,when perfenalfer- 
wicc was difpenfed with for a pecuniary commutation, as early as 
the reign of Henry II. But the military tenures ftill remained till 
j a Car. II. c. 44. See a vol. p. 7 9. 

Note 4, page 437, line 10, words three years. — And now for fire 
years by the a6 Geo. III. c. 107. f. 24. which has reduced into one 
d& the former, ftatutes relating to the militia. 

Note 5, page 437, line r6, words out of the kingdom. — By 26 Geo. 
III. c. 107. f. 95. in all cafes of a<fcu4l jnvafion or upon imminent 
danger thereof, and in all e'afes of rebellion or infurrec\ion,it fhall 
be lawful for his rrrajefty, the occaflon bcin^'firft communicated to 
parliament, if fitting, if not fitting, declared in council, and notified 
by proclamation, to order the militia to be embodied, and to direct 
them to' be led by their refpe&ive officers into any parts of this 
kingdom ; but neither the whole, or any part, fhall be ordered to 
go out of Great Britain. See the regulations refpecting the militia, 
Sated at large in JSurn, tit. MilHU. 

Note 6, page 439, line 3a, words be aIlozue<f.~<&'mce this was 
written, with a genuine love of liberty, by the author, experience 
has proved, that the mod formidable enemy which, the people of 
England, have to dread, is their own lawlefs mobs. Care ought 
therefore to be taken', that foldiers may never become familiar 
with the people in great towns, left they (hould be more inclined 
to join, than to quell, a riot. 

Note 7, page 44a, line 35, words to the contrary. — By the 24 Geo. 
III. fefT. %. c. 6. all officers, foldiers, and mariners, who have been 
employed in the king's fervice, £nce 1763, and have not deferted, 
and their wives and children, may excrcife any trade in any town 
in the kingdom without exception, and fhall not be removed till 
they are actually chargeable. The fame privilege is extended to 
ail officers and foldiers who have been drawn by ballot, and have 
been honourably dilcharged, alter three years actual fervice in the 
militia. 

$u t the employment of a hufbandman is not a trade, and there** 
Core he may be removed before he is chargeable. 3 T. JR., 133. 

Note 8, page 443, line 19, words laws of England. — It' is no* 
fully eftablifhed, that both the full pay. and half pay of an officer, 
or any per ton in a military or naval chatacier, cannot in any 
inftance,bc afligned before it .is due j as the qbject of fuch pay is. 
to enable thole who receive it always to be ready to ferve their 
country with that decency -and dignity which their respective. ' 
characters and ftattons require, 4 5*. &> 4.5 & B, BL 6*8. 

Note 9, page 444 y line, *.6\ words gwwth and M**ufuflupc.~-&y the 
a6 Geo. HI. c. 6c. no privileges arc to f*e allowed to any ihip* 
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.which Arc not Britifh -built, or built in fome part of his majefty** 
.dominions.: and. every fuch lhip rauft be regi Acred in the perOo 
.which flie belongs, according to the dire&ioa*; of that ftatute, and ! 

the 27 Geo. III. c. 19. . ^ . 

♦ : Note 10, page 444, line 30, word/<4/V#r.-*-*tJtidei forfeiture of *he 

fliip, and all thej>oods imported or exported. . -^ 

. -Note 11, page 446, tfne 2, words crqitn alone^The legality of 
prclTing is fo nilly cfrahliibtd, that it will not n/Av admit of a 
. tloubt in any court of juftice. In the cafe of the King v.' Jubhs, 
)ord Mansfield fays, *' the power of prelTing is founded upon im- 
* w memorial ufage, allowed for ages. If it be fo founded ami 
" allowed for a#es, it„can have no ground to.ftand -upon ; nor 
** can it.be vindicated or juftiiied by any reafpn, but the fafety. oX 
<? the ftate. And. the, practice is .deduced from jhat trite mrafm,of 
" the conflitutional law of England, * that, private mi/chief had j 

" better be fubmittcd. to, than public detriment an/i inconvenience 
*♦ {hbntd. tnfue.' ^Ynd thougJi it be a legal pawer, it- may^li fee. many 
M others, be abufed in the exeicife of it.'* <*V*</» 5T". In thj|t caiV 4 
, the defendant was brought up by habeas -carpi's, upon the -ground . 

that he was entitled to an exemption ; but the cxiuFt. held that tl>« 
.exemption was not made out, andhe was remanded to the lliip 
from which he had been brought, 

* » i 

, ^N©tc»i,?., page 447, (laft line).words7^ anuifnf. — But by the Iar£ j 

mutiny ac~rs, a ibid icr, like .a featnan, cannot be -arVefted or taken 
ia execution for any debt lefs than ac/. 13ie ftattttes except any* 
.^iminal matter, and thereupon it has been decided, that a foMier 
away be committed for. isefufing to indemnify the parifh againft a' 
iip.ftard child ; or for difolieying an order of jqrUces to pay a 
, weekly allowance for ik 5 T. it?. .156. a T.jR, 27,0. 

* Here it may not be improper to add, .that fnice the time of { 
r queen Anne, a variety of ftatutes have Jbeen patted. to encourage j 

attempts .to^ifcover the, longitude at fea ; an,d by the ,14 k Oeo. HI. | 
<;. 66. which hss.rcpealedjthe former Aatutes,it iVena«5red,:that the 
author of any ufcful and practicable pJ4ii to diieover the longitude 
a*t fea, either by time-ketptrs or aftronon^icxiiiCalculatiprts. ihsrtf be 
entitled to a reward of 5000/. if the longitude can be .determined 
aT*fea*\vithm'a degree of a-great circle, of iixty geographical milts £ 1 
to 7500/. if w.itliin ■}. of a d^gre^ ; and to x 0,000/. if witfein £ a I 
-cftgree. ' "And if any ufcful difcoyery 41iall,be made rtfpedting thej 
longitude, though not entitled to thofe great rewards, or if any 
lVeneficial improvement fhall be .introduced into navigation, the 
oommifijoners of Ihe longitude -may a>vard fuch lefs fum as. they j 
nlay think the ingerttfify "or Imluftry .01 the 'au'fhor defcrres. 1 

* And by 16 Oco.TH. c/*6. if any ib ip discovers a paftage between jj 
ttoe Atlantic and I'acilTc'-orealis, beyond the'- 5 id degree Norrij. 
iatitude, thf «»w*isr , or coiiirnander, if a kingY {hip, iTiall receive , 
>o,ooo/. ; an?l j^ooo/. fhadl Be given in Hke inanner to the firft Hij» ! 
$»# {hall approach *i*liin 011c degtce d£tjte Kqrtlt pole. 
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\ CHAPTER THE FOURTEENTH. 

! Of MjJIst and Servant. 

\ Note 1, page 451; line 11, words longer term, — The meaning of 

• this fenumce is not very intelligible. M a right to perpetual fcrvice 
, e»n *t>c acquired lawfully at. all, it nmft be acquired by a contract 

with one who -is free, who is foi juris,, and competent to contract. 

Such a: hiring may not pecljaps be illegal «ud void. If a man can 

. contract to ferve for .one year, there fecms to be no reafon to pre- 

\ . vent his contracting to fsrvefor 100 years, if he fliould fo long 

live . though, in general,, fche courts would be inclined to confider 

• it an improvident engagement, wad would not he very .ftrict in en- 
forcing it But there could be no doubt.but fuch a contract with 
a perion in a ftate of llavery^ would l»c absolutely null and void. 

• Ncite 2, page 4£ij lme «5, wwd thrift an < — We might have been 

^ fur pri fed, that the learned Commentator fliould condefcend to 

i treat this ridiculous notion and practice with fo much ferioufnefs, 

[ - if we were not apprized, that the .court of common pleas, fo late 

[ . as the 5 W. & M. held, that a man might have a property in a 

f iiGgro boy, and might bring an aelwn of. trover for him, becauft 

i . rcgrocs arc hsathens. i Ld. Ray. 147. A ftrarrga principle to found 

a right of property upo.ri ! - ■ • 

But it was decided in 1772, in the celebrated cafeof James Somer- 

i . fett, that a heathen negro, when brought to England, owes no fcrvice 

' Ao an American or <uiy other mafter. James Somerfett had been 

. made a Have in Africa, and was fold there 7 from* thence he was 

I carried to Virginia, where he. was bought and brought by hi3 

mafter t<» England ; here he ran away from his mafter, who feized 

;- him, and carried him on board a fhip, where he ww confined, in 

order to he fent to Jamaica, to -be* fold as a Have. Whilft he was 

: thus confined, lord Mansfield granted a bubeis corpus, ordering the 

.captain of the fhip to. brii^g up the body of James Somerfett, with 

j the caiife of his detainer. ;-Xhe al?oveffientk>iied circumftances 

i being ftated upon the return to the writ, after much learned dif- 

.. cutiu-m.in the court of king's bench, the court were unanimoufly 

< of opinion; 'that the- return -was infuflicimt, and that iJomerfett 

ought to be difcfcar»*cd. -See Mtt- Hargrave's learned argument for 

■ the negro in 11 at. Tr. 346-; and the cafe reported i«i Loft's Re- 

! p'irU, 1. In confequence e»f this deciflon, if a fhip load en with 

Haves was obliged to-put into- an Ertgljfh harbour, all the Oaves on 

t b<*ard might and ought to be fet at liberty. Though there are 

acts, of parliament which recogniee and regulate the fUvery of 

negroes, yet it exifts not in*he contemplation of the common law ; 

• ivnd the reafon that they are not dtclarcd free before they reach an 
jEngli-fh harbour, is only becaufe their complaints cannot fooner be 
"heaxd and redrcfled by the procefs of anJEngh/li court of juflicc 
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Liberty by the Englifh law depends not upon the complexion ; 
and what was laid, even in the time of queex* Elizabeth, is now 
fubftamially true, that the air of England is too pure for a flave to 
breathe in. . a Rujbiv. 468. 

Note 3, page 452, line 12, word peace. — It is not fettled whether 
juftices of peace "have jurifdrclaon over smy ferrants, except thofe 
who are employed til hulbandry. Tfte title of the ftatmc* i«, .«« An 
" iift containing divers orders' for artificers, labourers, fervanta of 
" hulbandry, and apprentices." But as fome of the claufes in the 
act fpeak cxpref&ly of fervantsof •hufbandry, and other* of fen 
vants generally, it is reasonable to conclude, that the legislature 
meant to extend the junfdi&ion to all fervants, where they did not 
ixprefsly confine it to fervants of hulbandry j -and as this is fup- 
ported by the pra&ioe of the juftices, and by general convenience, 
I fhould be inclined to think, that the courts of Wcftmlnfter hall 
would determine in favour of -the genera L jurifdi&ion, if -a cafe .was 
brought before them. Sec Cald. M~ But it;h'4s been held that a 
mafter may turn away * ftrvaut for incontinence, or moral 
turpitude, without an application to a juftice. lb. 

Note 4, page 452, line 28, word ' eompuijian.*— The parifh officers, 
■uith the afient of two juftices, may bind a parifh apprentice' to a 
perfon who refidts out of their parilh, if he has an tftate in the 
pari fli. 5 T. R. 1^7. • ' • 

Note 5, page453> h'ne 4, word juflces. — By 32 Geo. III. c. 57. 
where a paiifh apprentice is difch'arged from a mafter on account 
of the mifconduei: of the mafter, the juftices may order the mafter 
to deliver up his clothes, and to pay a fum not exceeding 10/. to 
place him with another tnafter. See the other provifions of this 
ftatute, and the fubjcil ftated at large, in Bi?rn, tit. Apprentice. 

Note 6, page 454, line 18, words early indufirious. — Lord Coke. 
f;iys, this ftatutc was not enacted only that workmen fhould he 
ikilful, but alfo that youth fhould not be nouriflicd inidlchcfs, but 
brought up and educated in lawful feiences aud trade* 11 Co. 54, 

Note 7, page 454, line 30, word apprenikefiip. — The penalty is 
40j. a month, one half to tlit king, the other half to the profecutor. 
The words of the ftiture are, having fetvtd as an apprentice, and there 
can be no doubt but the legislature intcifded that the tradefinan 
fhould have fcrved an actual apprenticeship ; but from the words, 
as an apprentice, this being a penal ftitutt, the judges have determin- 
ed that. he fcrves as an apprentice, who for ieven years has been 
working as a mafter. a iVilf. 168 j or as the matter's wife. 1 Bur- 
nard, 3°7" ' 

Note 8, page 454, (laft line*) word departures Or rather c;f com* 
plaint to a mag : ftrate to be dilUiargtd. . 

Kote 9, pape 455, line it, words their waves. — Bv.t it is t?>e 
practice cl juftices, in difputcd cafes, to afTcfs the wa^'<5 of all (cr- 
vants ; a i.:«.Clice which 1 am inclined to think would befupporfc- 
cd under tU iv C.J. II. c 10. 
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Noise fcv page *4^5, J»wei *4s* words Ifi of lis firvice. — Th;t» is an 
-action upon the cafe, g^risrally called* a per q»cd fur-oitium ami/it. 
.Tidtiaaiion by a, matter fur Stating Uis fcryunt, has been contrived, 
by a ipecies of fiction, to be extended to a parent, to enable him 
Xo'iccovcr a \Hcnn'nuy compeaiiti>jn l under fame ci.rcumfUncts 
for the fcduction.of his, daughter, See 3 vol. p. 143, note. 

Note ir, page '4 56, *)ine 23, word* to t&e rottcry.^~V,m it h?s been 
long eftablifhed law* that the innkeeper is bound to restitution if 
the gucft is robbed in his houfc by any ptrfou whatever ; unlels 
it fhould appear that lie Aya3 robbed by his own fexvant, or by <i 
'companion ;whom he brought with him. 8 Co. 33. 
♦ Note 12, prcge 457* line 17, word vvtfority.*-* And if I once pay 
for what my fervaBt- ha9 bought upon truft, without expretiing any 
difap probation of it, it i* equivalent «o a direction to truft him »u 
future; and I iliail be anfw-erable for all he takes up upon cicd ; t > 
till an expiefs order is givcu to the ttadefmaii not to give him fur- 
ther Credit* ... :,.... 

Note 13, page 458, (faft line) word turo*g.—-Tht law which 
obliges rrt-diert to anfwer for the negligence aid mi frond net of 
rheir'feVrarfts, f*hfrtigh;ofre\itrmt* fevere ilpon :<n ihhovvnt jh rjbri, 
Is fdunde'tt ifjion prir/ciplcs-' <J '•public- pelfcy; in order to indn't 
rtiafteta to be careful ru the choice* *)f their fervants, upon wixun 
b&th their own ftc'utfry atid rhrat of ethers fo greatly depends. 
Arid to-prevent' niaf}er9 from be'iirg impofed upon in the characters 
of their fervants;. hh enacted tty-ja Geo. III. c. j6. that if any pe'r- 
fon (hall give a faffe character of a fervant, or a fa!fe account of 
Ids former fervice ; or if any fervant (hall give iuch'raifc" account", 
or fhall bring a falfe character, of fnaU alter a certificate of h 
charatler, he fhall, upon conviction before a ' juftice of the peace, 
forfeit 20/. with lev. eofts. The informer is a competent witneft. 
But 'if any' fervant will inform agalnft art accomplice, he- fhall be 
acquitted. :..!.■ . ? 

■ An aclrorr was tried nt'tfle fittings after Trinity term, 1791, nt 
Guildhall, agairmVa pcrfon ' who had knowingly' given a falfe 
character of a man' to the ptaintifT,- who was thereby induced to 
take him into his fcrvice. But this fervant icon aftei wards re bbed 
his mafter of property to a great amount, for which he was execu- 
ted. And the plaintiff recovered damages againft the defendant 
to- the eateht of bis. lota. This was an action of great importance 
to tl^e.pubHc, and there can be no doubt but it was founded in 
ftrwft principles- of law and juffc'ee. ' . 

.;. 1« .«:.»•■'.«. . , 

v «' -CHAWER-THE FIFTEENTH. 

Of Hufiatrd and Wife. ' ' ' '* ' 

Note i-, page 461, line 12, words God's faio. — In this ftatute the 
prohibitions by God's law are not fpecified ; but in the 25 Hen. 
VIII. c. VI. and 28 Hen. VIII. c. 7. the prohibited degrees are par- 
ticularized. It is doubtful whether thefe. two, lad ftatute? are in 
force, % Burn, Be. 405. But fo far they fetra, on'y to be declare- 
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tory of the Levitical law. The former declared null and void the ' 
inarrisge between Hen. Vin. and Catharine of Arragoi?, the widow * 
of his cldeft brother, 1 prince Arthur ; for which a difpeafation had •» 
lit en obtained from the pope.: 

The qutftion ref pecking the validirv of this drfpenfatton produced • 
that quarrel between the king and the pope, which ended in the > 
abolition of the dominion of the latter in this country : and, -the 
iuconftancy of that capricious king's affections accelerated the re- - 
formation of our religion. ; 

Note 2, page 461, line ai, word* Ltvtiical dtgrers.—« The prohrbft- 
ed degree* arc all which are under' the 4th degree of the civil law, 
except in the afcending and defcvndiDg line, and by* the courfe of 
nature it is fcarcely a polfible cafe that any one fhould ever marry ~ 
his iilue in the 4th degree ; but between collaterals it is univcrfaUy '• 
true, that a-1 who are in the 4th or any higher degree arc per- 
mitted to marry ; ae&rfr couiins ore in the 4th degree, and there- 
fore may marry, a nephew and great aunt, or niece and great uncle, 
are alio in the 4th degree, and may intermarry : and though a 
man may not marry his grandmother, it -is certainly true that he 
may marry her fifter. Gilf. Cod. 4x3. See the computation of dc- - 
grees by the civil law, a vol. p. 209. The fame degrees fcy affinity 
are' prohibited. Affinity always- ari/es by the marriage of one of 
the. parties fo related ; as a huflband is related by affinity to all the ' 
cetifattguitiei of his wife ; and *«*. verJA the wife to the hufrand's 
confanguinei : for the hufband and wife being conftdered one flefli, 
thofe who are related to the one by blood, are related to the other 
by affinity. Gibf. Cnf.411. Therefore a man after his wife's death 
cannot marry her lifter, aunt, or niece. But the cn»f**gHiud- of the 
buiband arc not at all related to the confauguinei of the- wife. Hence 
two brothers may matrv two filters, or father and foil a mother 
apd daughter : or if a orothtr and filler marry two perfons -not* ' 
related, and the brother and JiOei die, the widow and widower may 
intermarry ; for though 1 am j-elated to my wife's brother by aru- 
nity, I am not fo to my wife's brother's wife, whom, if circoniftun- - 
ces would admit, it would not be unlawful for me to marry. 

Note 3, page 461, line 34 , word canonifls.—K contract per «>erba dt 
ftefenti tempore ufed to be confidtrcd in the ccc It Gallic al courts 
ipfum matrimonii^, and if either party had afterwards married, this, 
as Second marriage, would have been annulled in the fpiritual ' 
courts, and the firft, contract enforced. See an inftanee of it 4 (V. 
39. But as this pre-engagement ean.no Jonger be carried ioto 
tffect S3 a marriage, I think we may nowk allured that it will 
never more be an impediment to a fubfequent marriage actually 
folemnized and confummated. 

Note 4, page 462, line 13, words at a filmy, — Sec the exceptions, . 
4 voL 164. 

Note 5, page 463, line 3, word neither. — This propofition is too - 
generally cxpreflcd ^ for the re?, are various contracts bet a- ecu -a-; 
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perfon of full age and a minor, in "which the former is bound an£ 
the latter is not. The authorities feem decifive that it is true with 
regard to the contract of marriage referred: to the ages of 14 and 12 % 
hut it has alfo long been clearly fettled that it is not true with re- 
gard to contracts of marriage referred to the minority under 
twenty-one. ' ' - • 

•For where there are mutual promrtfes to marry between twr> 
perfons, one oftRe age of 2i ; and the other under that ,Tge, the frrtt 
is bound by*fhe cdntra€t, and orf the fide of the minor it is voida- 
ble ;■ or for a breach of the promife on the part of the perfon of ' 
fail-age, the minor may maintain an adttbn and recover damages, 
but no adtion can be maintained for a irmilar breach of the con- 
tract on the lide of the minor. Hok w.*Ward Ciarencienx, Sir. 937. ' 
5. C. Friz*. 175-275- 

Note 6, page 463, line 15, words be fiiam to. — By the 26 Geo. II. 
CV33. T 7, it any clergyman fhall marry a couple out of a church or 
'a public eha'pel,' where banns had been ufually publiihcd before 
I754,unltfs by fpecial licenfe from the archbifhop ; or (hall marry 
rhem'tv irh cut a licenfe, or publication of banns ; he fliail be guilty 
of ft Jon v, and fliail be tranfported for 14 years. And there havo 
been iiuViaces of convictions for this offence. 

Note 7, page 463,-line 20, words during the IwJhand'j.-r-The con- 
struction of the ftatutefecms clear, that it fliail alio goto the next 
htir during the life of the wirfej even alter the death of the huf- 
bar.d. l t £raptq. Cb,Rep. 33, 

, Note 8, pa;;c 4641 line 8, words mother of guardians. — * matter of 
fuch importance deferves to be moxe particularly ftated \ (The party 
under a'g£ marrying, .by licenfe, if a minor, and not having ber'i 
nvirriid before, :nuft have the confent of a father, if liviag ; if Imv 
he dead, of a guardian lawfully appointed ; it thcre^bc no fucii 
guardian, then of the mother if /he is unmarried ; if there be no 
nuother, then of a guardian appointed by the court of chancery. 
The guardian uliU's confent is ioterpofed between that of the 
f.'ithtf-avAl that of the mother, mull; either be a teftameiitaiy gusr- 
<U j .u ippuinud hp4i^ father's will, or a guardian, appointed by- 
ctuucMy ; or ii there is no fucii .gHai.diau, and the minor under 
the agy xif fouruo., and has lands by defccnt x pcrh;-.p% the confent 
ot a^ocags. rvurdUi would be fulficient,;; though .it, might not bo 
piuu^iLij.icIr upt.n i: alone, and fuch ,aa, early marriage nc^v 
icldoin .happens. ^ , . . \ , 

Note 9, page 4^4, line 14, words olher intaparHv. — The words of 
the ftatj.ite ai»e, J " if noy fuch guardian, or mother, or any ef /?>?«, 
«* wH^ft-coivferU-'i^n&de feeceftary, fliaU- be ton conpos Mentis" &c. 
Under the \v0rd3 *,-•;, if them) I conceive that the chancellor would' 
tliink.itin&lf -enabled to confent for a faiher, whoiVconfent it was 
ikuttu-.puchjle'tutt^i.arn. \ ,.>., i •.-..• , 

^ Vn fr » tj^yfrrt 'r'.O^c 2 1; words iltaliy ™/\r:.-T;n ; :hc ?. "cV 

Ji$-.* **'[ <■;. 2 1, • ?. : cl ; M «j" r, in fhfo country w; re prohibited to marry,' 
K a 
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by various Iaw$ and canon* ; a ftatote in the 31 H«n. VJIJ. c. 14 5- 
living even made it felony. But the legislature Jiy 2 & 3 Edw. 
VI. c. 21. repealed the law* and canon*' which irnpoied that fevere 
reftriction upon the clergy, and granted them the fame indulgence 
that the laity enjoyed. The preamble to that ftafute, ; as almoft all 
the preambles to the ftatutes in that fhort reign, is exprclTed with 
a remarkable degree of eloquence. u Although it were not only 
•' better for. the eftimation. of priefts and ». other minifter-a in the 
" church uf God, to live chafte, fok^and feparate froHt the ceni- 
" panv of women, and the bond of marriage ; but alfb thereby they 
44 might the better intend to the adminiffration of the eofpel, and 
" bt lei* intricated and troubled with the charge of houfenold, being 
•' free and unburthened from the* care and coft t>f finding wife and 
• c children ; and that it were mod to., be wifhtd/that they would 
*• willingly and of thtirfelves endeavour themftlves to a perpetual 
'* thaftity and abftiniacc from the life of f women : yet, forahnuch 
"as the contrary hath rather beenifeen/and fuch uncleanlincfs of 
" living, and other great inconveniences not meet to be rehearfed; 
"have followed of compelled chaflity, and of fuch laws as have. 
" prohibited thofe the godly ufe of marriage ^ it were better, and 
*' rather to be" fuiTered in the ^commonwealth, tliat thofe which 
** could not contain, fhould, after the counfel of fcripture, live in 
**• holy marriage, than feignedly abufef with' worfe enormity, out- 
'/ward chaftity or fingle live.*' * But this ftatute, like all the other 
reforms in the church, was repealed by queen MaryV and it was 
not revived again till the j Ja. I. x. 25. though the thirty-nine 
articles had been pafied in convocation in the fifth year of the 
reign cf queen Elizabtth-T the 3 ad of which declares, that it is 
lawful for the bitfiops, priefts, and deacons, as for ail other chri/lian 
flacn, to marry at their own discretion-. - . 

The elerkslin chancery, tho»g]% layinen, were not allowed to 
marry till the 14 and- 15 Hen. VflL c. 8/ And aio lay doctor of 
civil luv, if he was married, could exercife any eccleftaftical juris- 
diction till 37 Hen. Vlifc c* 7.;' 2 JSatn. Ec. L* 418. . 

Note xi, page 465; line 34,^ words fublk thapel — TWH marriage 
a& requires, that the marriage {hall be celebrated in fome parith 
church or public chapel, where banns had been ufually publifhed; 
i. e. before the 25tteM"arch, 1754. « III corrfequence of this conftruc- 
tion, the court of king's bench were obliged to» declare a marriage 
vci->, which had been folemnized in >* chapel erected in 1765. 
{Dour- (*59'J And as there were many marriages equally defective, 
an act of parliament was immediately palled, which* iegalized all 
marriages celebrated in fuch churches. -or chapels, fince the palling 
of the marriage a«Tt ; and it alfb indemnified the -clergymen frwn 
the penalties tbeyrhad incurred. «* %t i Geo. JJI.c. j 3. .» 

Note 12, #agc 4661 hoe 37, words^Voic^ww/ </»^*«/j -^-Corpora I 
imbecility may arifeafter the marriage, which wiW not then vacate 
the marriage, becaufe. there was no fraud in the original contract ; 
and one. cf the tods of -marri tge^ >/«, the. legitimate procreation ul 
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children* «!uy have bc«n anfotcfed.-: hut 110 kindred fey affinity cm * 
happen fohfequenfJy to the roairuge ; for a* affinity always depends 
upon the previous, marriage, of one of the parties fo related; if a 
Iru&and an* wife are«e* -fb related at "the time of the riurriage, 
they sever can became & afterwards. - 

Note 1 3, page 467', line 31, words by the canons. — A hufband can- - 
not obtain a di«or,cfc' in th<*v«ccJefiaftt«al court* for the adutoery of 
hit wife if Ac recriminates, an&«o» prove tfcat lie alftr has- been 
uafarthful to the marriage, vow ; fcafc-feema «0 he founded on the 
blowing rational precept of ih« ; «iwklawvjMN e ***»^'«»^ W.r 
fa&we debet et inquirer^ an marihn pudki Www/ mml'icti fuyue U, t9s \ . 
mot.*? «>k«<0 «//or yw***f. JP^nmfmm e*im vafetur «ffr t kt padickmnt nnr 
(tk u»6rec*iget r fga» iff* hvh g*brl*uto- l«fc l 4& 5* * 3' - ; 
• Note 14, page 467, line 34, words art cf farJiamatt — To prevent • 
divorces a vinculo matrimonii from being obtained in parliament by 
fraud ami coHufion, the two houfes not only examine wirnt fits' t'd • 
be convinced of the-: adultery of tl e wife,bot they require a!fo that : 
the hufband fhali have obtained a lentence of divorce in the 
fpirrtual courts,*and a verdict' with damages in. a court of law from . 
fome one who has had criminal intercourife with the wife. . 

Note tj, page 468, line a 1, word coverture. — Whatever may he " 
the origin offeute-c*vef* f it is not perhaps im worthy of obftrvalwm, ■ 
that it nearly corr.efponds in its iigniiications to the 'Latin word * 
nupta ; for that is- derived a nule»do, i. e. tegen%l<h beeaufe the mode ft y / 
of the bride, it Is &id, was fo irureU confultcd by the Romans u poo. * 
that delicate oceauon, that flie was led to ' her* hufband •*• home -* 
covered with* veil. » 

Note 16, page 46$, line 30, word* cwenant"ivUb bimfelf.— But the. ■: 
hulband may grant to the wife- by the intervention of truftets ; , 
Harg. Go. Lift. 30 ; and he may Surrender a copyhold to her uie. >-• 
4 Co. 29. ,. 

Note 1 7i page 469, line 5, words be is hot cbargeo&Ie. — What are ■ 
necefiaritsmuft be afcertained by a jury from, che rank and ciicun;- - 
iiances of the hufband * 

Note<lfy page. 469, line I*, A^qrds cir€umfl£nert>'togetbtr.—-Tl\st; \ 
jthough the huiband has had a great fortune with hi? wife, if flie 
dt«s before- hi^jv, he is not iiable to pay her- debts contracted before 
marriage, either in law or eqnitf, unlefs there is fome part of her 
perfonal property which he did not reduce into his pofTeflion be* 
tore her death, which he muft'afterwards recover as her adminiftra- 
toF ; and to the extent of the value of that property, he will be 
itablcto "pay his wife 1 * debts, d*m file, which remafcied undischarg- 
ed- during the covertures '*■ I P.Wms. 468.- - 

Note 19, page 4691 line JO, word* dead in /atir.^-^Thls principle hr § 4 
lately been extended ; and it has been decided by the court of 
king's bench* that where a married woman is feparated from her . 
h&riband and ti allowed a feparate maintenance by deed, if Hie then 
cootcalfe debts, flie may be /ucd as a ./.w fi!e, Corbet v. Baron 
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Potoenwitz and wife, i ft. R. 5. Th<* authority of thi* decifion 
wa» at the firft much queftioned-; but it feems now to be acquiefced 
under. * . . 

It is alfo Jbcld, that if the wifefpends the w hole trf her fettlement 
and allowance, the hufband will not afterwards be liable even for 
necefforiea. Jt> - . 

Note so, page 470, line 6, words frfpfum occufarei— -The union of 
pcrfon is foarce fufftcient to account for this rule of law ; for the 
confefiiens of tfce huidand or'wife are no evidence againft che other, 
yet the confefBona of the party are legal evidence 1 : 'but the better 
leafon feems to be, that which -is generally affigned, vix. if a wife 
were a witnefsfor her hufband, flie would be under a ftrong temp- 
tation to commit .pi-rjnry 15 and it" agamflrher hufband, it would be 
contrary to the policy of marriage, and might create much do- 
mestic diffenfion and .unhappinefs : Co vice verfa of the hufband. 
Bull. N. P. a86- Bat this rule, I fhpuld. think, ought to be confined 
to cafes where the hufband or wife jsa ^party in the action. or 
prcifecution ; yet in one cafe it feems tq have been held, that a 
wife, lliall nrt be called in any cafe to give evidence, even tending 
to criminate her hufband. % '/". R. 263. If this be true, a plaintiir 
or profecutor may have the benefit of the teftimony of the one,, 
and the defendant or prifoner cannot have the benefit of the 
teftrmony of the other ; necaufe the evidence of the latter would', 
tend to charge the former with perjury. Surely in'fuch cafes, 
Mfrhere'the infercfts of ftrangcrs are concerned, the furtherance of 
public juftice is'a confidcration far fnperior to the p-jlicy of. marri- 
age', 'or the 'ddrheflic fLiifes Of the witneAes.! 

Ncjte? ar, page, 4.70, line 24, words without her bvfixnd. — A feme* 
ebvert having a fcparate effate, may, in a court of equity, be fued. 
as a fenre fole,and be proceeded againft without her hufband; for,, 
in' refpeit of her feparate tftate, flie is looked' upon as a feme fole v 
* Ver. 614. And in a court of equity, baron and feme are con-* 
fidcrtd as two difhnct perions, and therefore a wife by her prochein. 
atay, may foe hep own hufband. 3 Cox. P. Wnts. 39. • ) ' T 

Note 22, pnge 47 1, line 1, worth law excufes her. — This conHraint 
• and 1 ' coercion of the htrfband is prerumed, when the wife is in ^ 
company with the huftfand. * * .».*•. 

'"^To^e 23, 'page 47 r, (Jaft line)' words laws of E^7T»J.-~NQt\i\ng 9 . 
I apprehend, would more conciliate the goodwill af the. (Indent in. 
favour of the laws of England, than, the perfuafion that . they had. 
fhewn a partiality to the female fcx. But I am net ib mui.Ii in love, 
with my fubjed: as to be 'nclined to leave Jt in poflefHon of a g^ r y- 
wftfch' it may not j»jflTy defer ve. \n addition to,wjia.t ha.s hft,u.oV- 
ferved in this chapter, by the learned Commentator,) fh;<!«'i,cre 
flfetc Tome ofthe'jjrinC'p.iiMiflFe'-cnees in the Erg!ilh'la\>, ^:-\>L'eYilij 
the two fe*e<* ; aivf \%A1 linve it to tlse reader to # cV<^ rm'nc oil 
wfifch fide h the Iv.Tr.ilce, <md how far t!vs e'iV*n>V!v.i; r t U f ; j;:^6r»v. , ~ 

by t:uth: ' " ' J '\ ■ *; / , '" 
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Hnfband and wife, in the language of the law, are ftrled ton* 
VK&ftm* : the word baton* or lord, attributes to the hufband nut 
a very courteous fuperiorrtyt But we might be incisure! to think 
•this -merely an unmeaning technical nhiaie.if we did sot recollect, 
thai af the baron kills 'his feme, it J* the -fame as rf he had hUied a 
ftranger, or any other period-; but *frf the fenfe kills her baron, it it 
regarded by the laws as a much more atrocious crime ; as lhe not 
only breaks through the rcftraints of humanity and conjugal af- 
fection, but thro as off all iubje<ftkw*to the authority of her huf- 
baud. And therefore the law denominates her ciinic, a fpecies of ^ 
stenfon., and condemns her to- the fame puniflunent as if flie had* 
killed the king. And for every fpecies of trtfafon, (though in petit 
sreafon theipunifbmen? of men was only to he drawn and handed,} 
till the 30 Gee. HI. c. 48. the ftntenceof women was to be drawn 
and burnt alive. * 4 Vol. ao4» 

By the common Jaw -ail women were denied the benefit of clergy ; * 
and till the 3&4W.&M.C.9, they neeived ftntenec of death, 
and might have" been eiecutcd, for the firft offence in ample 'larceny, * 
bigamy* maniliftghter, &c however learned they *tre, merely 
became their fcx -precluded the pofubtbty- of their taking holy 
orders ; though a man wh,o could read, was for the fame crime 
fubjedfc pnly to burahlg in the Hand and a few months imprifon-- - 
"went. • 4 vol. 369. ; 

Thefe arc the.'prirlcipai diftirt&ions in crimrfKn' matters; now * 
let us 'fee how the Account ftands with regard to civil rig! its. 

hitcftate perfona*! property is cquallv divided between males and 
females ; but a fon, though younger than all his lifleis t is heir to " 
*he whole* ©Treat property. • * 

. A woman's perfonal property, by marriage becomes 1 absolutely 
her hufbasd's, which it bis death he may Irate cntfrely away from 
her ; but if he diefewithout wiH r flic is entitled to one-third. of hit 
perianal property, if he has children : if not, to one>-ha1f. In tbe 
piVvince of York, to four-ninths or three fourths. • ^ 

By the marriage, the hufband is absolutely m after of the profits - 
of the wife's Jands daring the coverture ; and If he has hud a living " 
child, and furvives the wife, he retains the whole of thofe lands, if 
they arc eft ales oT inheritance, during his life : but the wife is 
[entitled only todower, or one-third, if fliefurvives, out of the 
husbands eftates of inheritance ; but this fhe has, whether (he hat 
hati a child or not.' 

But a hofband *an be tenant by the courtefy of the'truft eflrates ; 
of the wife, though t he wife cannot beendowen 1 of the truft effete* ' 
of the hufband. 3 P. Wvn. tzg. 

Wkh regard ttrthe properry ofVomen, there is tatatron without ; ' 
reprefentation ; for they pay taxes without having the -liberty of * 
voting for representatives ; and indeed there fcetns at prefent no - 
fubftantial reafon why Angle women fliould be denied this privilege. 
Though the chaftity of women is {proceeded from violence, yet at • '. 
parent can have no reparation, by our law, from the feduccr of ' 
his* daughter's virtue, but by (bating that foe is hi*fervani,andth*** 
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fey the cotffciruences of ihc f eduction, he is sdeprwrdidr of: the "benefit 
or her labour ; -or where the feducer,j&t the fame time, is a treir 
pafler upon the clofe or premifesbf the parent. . But jrhenby. fueh 
focctd circumftanxeB the taw can take cognisance tof the offence, 
juries difregard tthe pretended injury, and give damages oOmrueuiu* 
Kitte to the wouuded -feeling* of & parent. 

Female virtue, by the- temporal law, is perfectly expofed to the 
flanuersof malignity and fall t hood ; for any one may -proclaim; ia 
converfation, that the pureft maid, or the : charted matron, is the 
*ri(ffl: meretricious and incontinent* of women, with impunity, or 
Sieb from the animadverfions of the temporal courts. Thus female 
honnur, which is dearer to the ftx than their lives, is left by the 
common law. to be tlte'i'port of an abandoned calumniator. 3 VoL 

j 2s- ■ • / • . ... ; ; . • ■ • 

From this impartial ftatcmentof the account»I fe3r there islittle 
jeafon to pay a compliment to our laws for their rcfpeet*uid fa tour 
to the female lex. T ' 

CHAPTER THE SIXTEENTH. 

" . " Gf Parent W GhitJ. V * * '" ♦ \' 

Note 1, page 474' Tine 28, 'words iydj//'i#^#.~Thaf Js, they'niay 
gefpe^Uvely he rcoBiypelJcd^Q allow each 0t.hcf.3Qx. a 'month, 0x^13/. 
a year.;, but that }s the greateft allowance wjiich a fon can .be 
obliged to make an aged parent, or a father /a legitimate chiio^1>y- 
our law. • s ' ' 

^ Note a, page 474, (Iaft line) words chargt the bi.Jbantl^\i\\zs\xfe- 
\f hten> decided, tHat the authorities here relied upon bythelearn- 
tfd' Commentator never were law! ; and that a hofband is not bound 1 , 
even whrlft his wife is alrvtyturfBpportiier parents, or'htiiieuilidTcn, 
B^»>foriri'e;r<lMliband; or sany i»thcr relation »« far- thei ftefctotes^ 
Isliz. c. 2. extends only to relations :by Hood. 4 tfT. JR. fi8: Bttt I 
Cohce'rve Jtf the to-ife hid <fcjKir;tte pioperty, aa orrit* nOghtfbe 
tnavde upon 1 - her- alone, -toiftipport her children and relations. . • 

*' Note 3, page 475, line 2J, words V////VW to nove~\t was not hcjd 
fha,t lb.e was entitled to none, becaufe the was the dapghtcr c>f a 
Jew, but becaufe the order did net ftate that fhc was poor, or like- 
fy to become chargeable to the pa-rifti. ' % ' 

,Note<4„,page ,47-8, line 2, words rert efteU for /{/^By ihq 31 
Geo. III. c. 32-. no perfon profefling the. Roman eaihoiijcjciigjorv, 
xvho (hail take and iubferibe the oath required hj- that ftatute,, lb ajl 
be.fttbje& to the penalties ia. the ftdtutes .refer* e4 to in- the pre- 
ceding page,.. .-.>•!;• '' ', „ . ., ♦ I.- 

.Note 5, page 479, li-oe 5,, words tomes of <7g*.—r Where children 
have fortunes independent of their parents. Lord Thurlow declared, 
thart it was the-pra<£Sice ifb chancery to refer it to the matter, to in- 
quire whether the parents -were of ability to maintain the children ; 
if.rtot, UieaXo. report what: would be. a proper mainfeeaance^aaadL 
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thi* pra&ico did not vary .where a maintenance was dtreclly givtn 
by the will, nniefein cafes where it was .given to the father ; uud«r 
which circumftance it«was a legacy to him. 1 Bra» 388* , . ,• 

Note 6, page 4 80, line 224 , words parental />«/jy.— Theiwords of the 
itature are, u the father and grandfather, motJicr and grandmother, 
" and children of every poor and tjnpotcnt perfov," &c. from 
which words, and a former ftatute, Dr. Burn is inclined to think, 
even contrary to the opinion of Lord Holt, that a grandchild is 
not compellable to relieve an indigent grandfather : but I ihould 
cftter&iin no doubt but the v c'ourt of king's bench- would'deterniuie 
the duty to be reciprocal ; and would conftrue any ambign.<us ex- 
preffion in favour of the dtf charge of fuch a natural and moral 
obligation.- ' ' > < ' 

Note" 7, page 463, line 27, words be wit6 child or not. — lira cafe, 
where an eftatewav deviled to a male child which might- be ! bopii 
within forty weeks after the death of Jthe-teftatbr of a» married 
woman, whoie hufotfnd had been long Abroad, and if no fuch'chilct, 
the eftate was devifed over, this writ de ventre iifpkhndoWAi award- 
ed again ft the woman on the petition of the fubfequent devifre. 
4 Bro. 00. See the proceedings under this writ. % P. Wms.^x, • 

Note 8, page 483, line 28, words/™ Lgitimatione. — It uftd to be 
held, that, when the hufband was living within the kingdom, actefs 
fhould be prtfumed, unlets ftrictt proof was adduced thr.t tbe 
hufband and wife were all the time living at a dttlance from each 
other ;'but the courts have relaxed that role, and have gone the 
length of holding that the legitimacy or illegitimacy of the child 
of a inn riled woman, living in a notorious ft.tte of adultery, undtr 
all the circumftances, is a qucftion for a jury to determine. 4 T'. R, 
356. and 251. 

Note 9, page 484, line 38, words the child -At lie gives a bond to 
indemnify the parilh, and.neglecxs to provide maintenance for the 
.child f the parifh officers may relieve it a without an order from a 
juftice, and may rt cover the money advanced in an a&ien upon the 
l^ond, Ji, i>X 253. 

. Note io, page 484, line 32, -word* flail be difthargeL — Or he (hall 
be d fcharged, if the jufliees at the fdEous, upon hearing all tfre 
urcumftances of the cafe/ iliall be of opinion that he it> not tue 
father of the child. 

Ncte 1 1, page 485, line 15, words f.liut pop*li.-~- But though he 
ia corilulertdjf.7i«j' nullius with rtfpedfc to inheritances and fucctiGons, 
}ct the law takes notice of his connexion with his natural parent* 
lor i'< mewther pcrpoies, as it has been decided that if a bafryrd 
marrits under age t»y ricenfe, he muuV have .the confent cf his, 
{•latativt father, guardian, or mother, accoiding to the *6 Geo IJ. 
c. ;3. / T. ^.96. 

Note 12, page 486, line- 8, words and awe's* man<~- Itefbirds are 
not f»;vou-*<,d'in eouity ;u> Lg'timatc children, J. he court will no* • 
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fuppty the defect of a famndcr o§ a copyhold m a oorieyanre #r 
"tWvife by a father to a natural child, as k will infavoar oi a kgifi* 
mate child. GM. for. Jbm. *$6. % Vef. jfca. ' . ■ 
;• '8ee farther concerning Uaftar«te s % yoL 450, & 5 10. 

CHAPTER THE SEVENTEENTH. 

' Of Guardian and Ward, 
i . 

, Note i> page 4S8, line 5, word*yir tie profits*— .But an -ex«cut»r 
T s* not juftiiied in paying to the father a legacy left to the chi!4» 
and if hi. pay* it. to the father, and the fathtr l?t comes iu^pl vent, -he 
may be compelled to pay it over again. . 1 P, H'ms. 285., 

Note a, page 489, Jfne 8* wprd deuorandutn.-t-lA>T& chanceHor 
Macclesfield has vehenj<ntly condexnotd the rata of our Jaw, that 
the next of kin, to whom the land cannot . defcend* h to be the 
guardian in focage ; and has declared, that "it is not grounded 
"" upon reafon, hut prevailed in barbarous times, be/ore the nation 
«* was civilised." a P. Wms. %6%. But »s the law has placed the 
cu (body of the infant under the care of one who is ptft as likely to 
he in a near degree of kindred as- the h«ir ; .one who probably wtfl 
have the lame *ftecUon for his perfon, without having any iotereft 
in even williin&bia death, apd» therefore removed from all fufpicion, 
, .however. ill-founded ; I cannot but think there is more wifdum 
in placing the infant under the guardianship of Juch a relation, than 
under th^t of the next heir. 

A focage guardian can only be where the infant takes lands by 
defcent. If he has lands by defcent both ex parte paterna and ex 
patte mater»a>*htn the next of kin on each Gde fhall, refpcctively., 
be guardians by focagepf thefe lands ; and of thtfe two chiw?nts 
the firft occupant (halt retain the cuftody of the iuf<uit*s per fop. 
See Mr. rjargrave's notes to Co. Utt. 28.' where rbefe different 
kfinds of Vua'rdiaiitliip are with great learning and pcrfpictiity dil- 
„ criminated and ■difciiill-d. 

Note 3, page 489, line 12,™ords twenty years — By this fratute 
the father may diipofe of the gtiardianfhip of .^y child unmarried 
Under the age of twenty-one, by deed or will, executed in the 
prefeiice of two or more. wituefles, till fuch child attains.the age f >f 
twenty-one, or for any lefs time. And the guardian, fo appointed* 
has the tuition of the ward, and the management of hjs eftate and 
property. 

• A father cannot appoint guardians under thitftatute to a natural 

: child ; but where he has named guardians by his Will to an il legit i* 

.mate child, the court of chancery will appoint the fame periou* 

.guardians without auy reference to a matter for his approbation. 

7, Pro. 583. 

Note 4ip+gc 49* ** e 1, words per/Ins birth.—-\f he. is born on 
~.£be ift of January, he is of age to do anv legal act. on the morning 
^.of the laftday of December, though Jie.niay net have lived twenty- 
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one years by near fortnight hours t the reafon affigfted 4s, that in 
lav there is no fraction of a day ; and if the birth were on the firft 
fecond of one day, and the act on the laft fccon&of . th«.othci „th«ft 
twenty-one years w,ould be complete; and in. the Jaw it. is. the fame 
whether a thing is done upon one moment of the day or on, anqtheff. 
Note r, page 49*» line 13, word */«*«*».— in fuehna<ts»IsMiiBfi^r 
that juftice .tempered with mercy would inquire whether $e JBfiice 
is of fuch a. hardened degree that a {lighter punUhmcnt would^not 

.eradicate or correct it, and whether a milder fentence Would not 
be fufficient to deter, other boys of the iame age fronvJa.'rejpetitiqp 
of the crime. 

." Note. 6, page 493, line aa, word n*<tj*rus<— It has been hejd, that 

4m infant is not liable to repay money lent to him, alt^iougl} he 
fhould lay it* out in neceffaries. 1 Sa/i. 3S6. Nor is he bound |p 
pay for goods bought to trade with. Bull. M JP. 154. But debts 
contracted during in fancy 'are a good cdnfideratton to fupport a 
promife made to pay them; when a perfon is of fun age. ' IhfanW 
may be given in evidence upon tne- general iflue, 'or it ma^fc 
pleaded. Bnlt. 15a. '* 

- And whir* the defendant plc^tafanfeyv **& the plaintiff- re- 
plies that the defendant confirmed the' promife or dorttraci when 
lie was of age ; the plaintiff need only prove the prdfnife, and the 
defendant mull dtfebacrge himielf by proof of the 1 infancy, x 7, tf . 

CHAPTER THE EIGHTEENTH. . -rf 

; «• • \ , . • ....■■*-..■ r-J 

"•*•■•»■ - .» Of<Cotf*rati6*t. > , »o • . ♦ \ ;• v* 

Note i, page 49$, line 43, words swrfy *;«;/ coiforaiukt^ltfa 
1 now fully eftablifhed that each 'univerfity is a civil corporatltti. 
3 Burr, 1656.' *i° 

Note i,page 408, (laft line) words ectltfafiUal J^^frhcy.^ c 

lay corporations becaufe they are (not fubject to the' jurifd^ioa^f 

, the ecclefiaAical courts, or to. the vifitations of the* ordinary ojrffio- 

Vccfan in their Tpiritual characters'. ' .';*', 

' , Note 3^ page ^oa, line ti, word i«W*r4*M»v<~-But it may ha>c 

a name, only by implication ; as if. the; £ing fhou)4 inoo«pqrate jjie 

inhabitants o£ Pale with power to choofe a mayor annpajiy, though 

no name be given," yet it is a good corporation ny the namewof 

mayor and, commonalty. 1 Salk\ 191.' And it may chWe ita 

name, as corporations frequently do in new charters, and it ftill 

retains its former rights and'rjnvileges. 4 (J». $7. ' '" ' " 

% , Note 4, page top, line ai, words fuck «* ft e^Andj where* 3*e 

. mode of cleflion is not prqfcnbefi by the charter, or cftablifoedty 

immemorial ufage, it may b«; regulated by a by^^w., ,3 T.J?. jity. 

>Vhen the elec^qrs.are de/cri^ed m the charter, fl)ej# n,umbe*, in 

order' to avoid riot and confufion, may be retrained by a j>xJ aW 5 

* 'btif a by-law cannot ftnke off an integral part, neitjrf 'can jf oar- 
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9*vr the number of {mfaifc oat- af whom the ek<$»a is to be 
made 5 Awn- jfcjfc' -feu* the number of the *k4bon§ of mtfmbeta 
•tf pafti*tttotlt oaotot be WimiOivd by a fey-taw.- : % Jtyfcqtt-< • 

Note £ page joVHire i% Wdr kfe *• ihfirmri—AM c^tfeorafff 0m 
*fttft aa+Va !ieetife : Mttn the k%,'^ eftkhte them to purcWateurfd 



ffat* ^ page y63, ! Kne 7, foif&ftoJj pttfh..^-yfheteHte^P^^i: 
\*f ma*?ffglnr-tawi hin 'the bot!y at ratge, they may tlelegatb their 
: rightfo a felecVbody, whx> tti'tfs become rhe reprercntiitrfc of t!Je 

%hW<dirtmtiri?ty. 'jfrd: : Matisf<?tt 9 Wuyr.'tttfr ' '* J - L * 

.No^e 7, page 594,. line 34, wor f ds careful to fvoi<L-—lfir. ttargrav'e 
-eoniders the jeVelA'CTf the crown rather aVhHf^oms,*ttfan' an in->- 
nUancco* 'ihMtelk^^l^^idVitci^nhf, a fcfc coH>prat16ii. ' l <?^ 
<tjtt.%n.t. " " . «■■ ' •-' •; ' '";' " -^ ' ! ~ * ; 
4 J jNute $, jpa^p ^q^ lifve' .^ *^ojc4s *« jpvtiftifor Jtfufo-l^JSxQr 
.patters, ox ii^wmorJ|ltiie^res,%ii^cii a^ ( e^uiv?^uo|ip.^reTs 
^bviJ^^$a r c^iur,ar^ * .** 

**<*« 9, page 505, (lafr line> words **y f»* 1 fifty*— *¥M* ♦*¥& 
*ta*l^TttK**ftaH^i^4*^ ** 

Ant, wJuctjpqiuitejihc coMmtreaee^rf mom itha* A-n»#^ 
4to.reftJilp.to awgr ftMli tr*Mfca«a< The kttr?«i 5 |ailgsV/is. r |>f 
*pjpton,tffe^t)ta*a^*ft^^ iteift**** 

•0 the head of any fociety ; "bat I am ieclmed re think this opjftjjiiv 
may be qucftioned ; efpeeially in cafes where, in the firft inftance,. 
>egiver^Jkiro»?MrllWUPli«mlWtfftl>BA)^^l3tf T|rjs the ufual 
language of college ftatutes to direct that many a&s fliall be done 
by p&dianut fcf **}*r }ar+Jbfaw+> Or^fcjf^rr, or prtfrfttu* et major 
/«". ; and it has been determined by *h«- f«»rt of kjnjg^hcpch* 
Jtfiuf; J77-) and "by ^he.yifitor.of 4lfa^e-IiJl/C^m>rJ3gg, £nj alfo- 
by the Vi fit on of Dublin college, tnat this eipreulbn *tq<*s ^SVf / 1 *" 
trr upo,n the warden, matter, or provoft, any negative' ; but tlrat; 
'His vote Tnuft be" counted :wfrb rife reft; and'Wt'Ho is ccmctedcd; 




^-shtr'Shlp, atiiij marViage ; and for thfi reifon'they Tn^ht'-befeidi 
'fco'be held in a 4ead or utiproduclfv* hsfnd, ' ! . , . 

; \ Wpte u i £?££ Jfbfei (note) words vi/Uatorialfrtytr — ^nifl it ^Ufai,- 

* 1 conceive, another mark of vihtatoriat power ;' whicH is, jfc^if- 
ftetion of a vifitor, voluntarily to regulate and fuperihtena^ 'The 
Veuf t bf WwgVbetfch; upon a proper corhphtini ft'nd' ap^fic^tion^ 

' can preWnt and 1 ptmlfli imnftice m ctviii corporations, 1 as in kti&y 
tAher part oF^helr jorilllietio^ ; but kXisndt the TahgoageoHhev 
profelfiOQ to dill tharp* rt of rbeir authority * iHfitatonarpowfcr* 

Hole ix, page ,JiO,.line 15, words vj/itatorial (ruibori/y.-^That ji*. 
like biOiopo* JUacoIn, horn whfife dioccfe that of'Oxford was taken. 
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Vote 13, page 5 f o, line 10, word* fame original.— In the iraiverfity 
of Cambridge, I am inclined to think, 'hat the Wfnop of Ely has 
no vititatorial authority from prescription ; but that in every in* 
fiance, in which he is vifitor, be is appointed by the exprefs decla- 
ration and fpecial provifion of the founder. He, without doubt, 
was fixed upon from the dignity of his flatten aad the proximity of 
his re fide nee. 

Note 14 * page 511, line xS, word* wfetor li* /Moer,— »Ne particu- 
lar form of words is necefTary for. the appointment of a* viator* 
Sit vi/itator, or vi/ttatiortcrx cemmendamus, will create a general vifitor, 
and confer all the authority incidental to the office ; (1 Burr. 199.) 
but this general power may be retrained and qualified, or the vifc- 
tor may be d I reeled by the /ratutcs to do particular a els, in which 
in (lances he has no discretion a» vifitor t as where the ftatutes di- 
rect the vilitor to appoint one of two peifons, nominated by the 
fellows, the mailer of a college ; the court of king's bench will 
examine the nomination of the fellows, and if correct, will compel 
the vilitor to appoint one of the two* % 7. R. aga New engraft* 
ed fellow {hips, if no ftatutes are given; by the founders of them, 
muft follow the original foundation, ana are fubjecl to the fame 
discipline and judicature, r Burr, aoj. It iVthe duty of the vifker, 
in every inftance, to effectuate the intention of the founder, as far 
as he can collect it from the (tatutes and the nature of the infatua- 
tion ; and in the exercife of this jurifdSclaoifc he is free from all 
control Lord Mansfield has deeJased, that M the vifitatorial power, 
" if properly esercifed), without expenfe or delay, is ufefol to and 
« convenient to colleges- ; and it is- 'now fettled and cjbtbttfhed, 
•' that the jurisdiction of a vifuor is fummary, and without 4 
• from, it." 1 Burr. a«o. 
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Mr. jCH&ISTJAN's NOTJES 

TO \ 

m^ACJLS TON E's CO MM E NT ARIES. 



B OOK T H'E S E CO N D; 

OF THE RICH TS OF TILINGS. 

■CHAPTER THE FIRST. 

'C/* Property, in general, ' 

T&>te T,-page ff,'lin« 39, wprd refi/ie*ettt.— B*TT it is of great im- 
;portanqe that moral obligations and the rudiments of hiws fltould 
'be referred to true" and interligible principles, fuch as the mind* of 
iferious and wtll-difpofed men can- rely upon with confidence and 
*fatisfa<£V.ion. 

Mr. Locke fays, •* that the* labour, of * -man's body; and the worlfc 
** of hist hands, we may fay are properly his. Whatfoever' then he 
«* removes out of the flat e that natore hath provided and left it it), 
** he hath mixed his own, and thereby makes it' his labour with, 
*« and joined to it fomcthing that is his property." (On Gov. c $.f 
But this argument fcems to* be a ptiitfo printipH ,• for mixing 
'labour with a thing, can fignify only to make an alteration ia it* 
-fhape or form ; and if I had a right to the fubftance, before any 
labour was beftowed upon it, that right (till adheres to all that re- 
mains of the fubftance, whatever changes it may have undergone : 
«if I had no right before,' it is clear that I have noae after ; and we 
=have not advanced a fingle ftep by this demonstration. The ac- 
count of Grot i us and Puffendorf, who maintain that the origin anfc 
inviolability of property are •rounded upon a tacit promife or com- 
pact, and therefore we cannot invade another's property without m 
violation oT a promife or a breach of good faith, feenu» equally, <£ 
more Taper fluous and inconclufive. 

There appears to be juft the fame neceflity to call in the aid pfa 

promife to account for, or enforce, every other moral obligation, and 

to lay that men are bound not to beat or murder each other, be- 

caufe they have prbmifed not to do fo. Men are beuad tefutffr 

Vw.II, A 
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their contract and engagements, becauGe fociety could not other- 
wife emift ; men are bound to refrain from another's property, be- 
caufe alfo focicty could not ojherwife pi ft. Nothing therefore is 
gained by ftfolving oije obligation into ihc other. 

. But how, or when, then, does property commence ? I conceive 
no better anfwer can be given, than by occupancy, or when any 
thing is feparated for private ufefrom the common (lores of nature. 
This is agreeable to the reafon and fentiments of mankind, prior to 
all civil tftablifliments. When an untutored Indian has fct before 
hfnrthe fruit whtc^i he has plucked from, the tree that protects higa 
from the heat of the fun, and the (hell of water raifed from the 
fpuntain that fprings at his feet ; if he is driven by any daring in- 
truder from this repaft, fo eafy tp„J>e replaced, he inftantly feel* 
and refents the violation of that law of property, which nature her- 
(Uf has written upon the hearts of all mankind. 

Note i, page, to, line x8, words p>orld i^/.-^-Upon whatever 
principle the right to property is founded, the power of giving ano\ 
transferring feems to follow as a natural coiifequence ; if the hunter 
and the fiftierman exchange tlie produce of their toils, no one ever 
dHputed the validity of the contract, or the continuance of th/e 
' original title. This doe* not feejn to be aptly explained by occu- 
pancy, for it cannot be faid that in fuch a cafe there is ever a. 
vacancy of poueffion. 

^ote 3, page ii, ljne £4> words aitrelya civil right. — I. cannot agree 
with the learned Commentator, that the permanent right of proper> 
ty^veihdiii the anceftor himfelf, (that js, for his Jife) is not a 
natural, but merely a civil right 

I have endeavoured to dhew (Note I,) that the notion of property 
M.univeria!, and is fuggefted ,to. t the mind of, man by reafon and 
^aturcv prior to all pohtive inftitutions and civilised refinements. 
If f tne laws of the land were fufpcncled, we iliould be under the 
lame inqral and natural obligation,;, to refrain from invading each 
other's property, as from attacking and afiauiting each. other's per- 
fens.!, And lam obliged alfo to ditfer from the learned Judge, and 
fc writers upon general law, who maintain,, that children have no 
tester claim by nature to fucceed to the property of their dec eafefl 
Jare^ts'thanirjangers ; and that the preference given to.them, origi- 
.nates fqlely in political eftabljfhments. (See the Editor's diftintEtfoAs 
between natural and pofitiyelaws, Vol.i« p. i£. t n. 7.) i know qp 
Criterion tjy which wc can (determine any rule or obli^atjon, to tje 
{bunded in nature, than its univerfality ; and by in<juir.ing v whcthe < r 
it is not, and has not been, in all countries and agek, agreeable tp 
Jthe feelings,' affeclion*, and reafon of mankind. The ajTeiStion cjf 
mrents towards their children is the rrjoft powerful and univerfai 
principle which nature has planted in the human breaft ; and it 
jMUinot be conceived, even in. the moft favage ftate, that any one is 
STdeftitute- of that affection and reafon, who would not revolt ivt 
the pofition, that a ftranger has as good a right as his children to 
»the ^ropc^tv of a deccafed parent. 
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~ H***4t* fuaejfirefym* fui tuiaua Ifari, fccttm apt to bfiwe been ctuv 
-fined to the woods of Germany, hut to be one of the firft laws hi 
the .code of nature ; though positive institutions maj haw* thought 
it, prudent to leave, the parent the full difpo&uon of his jxoperty 
after his death, or to regulate the fhar«* of ^e childyco, wacia iIm) 
parent's will is unknown, 

Note 4, page i», line 3 3, w^ordr at at prrfeM^Bj $% Hen. VHI. c* 
2. all focage lands were made drri&blc, and two thirds of lands 
of military tenure ; when thefe at the" reftorarion were converted 
Into focage tenure, all lands became devifaWejfome co|tyhc4ds ex* 
cepted.' i\ 379.- •• . tu 

Note 5,' page r£,uxic6y words hrJs of monon.—The learned [Jo d^e 
has frequently repeated m his commcntnries^hafall the gime he J 
Jongs to the king, or to h?3 gtantees, being ufually the* lords of 
manors. This is a do&rine which the editor is obliged to'contfd* 
vert. Hisreafons and authorities wilfcbc Aated at large in a note 
to page 4 23« • • - . . 

e 4 HAF?fiH THF* SECOND. 

Of Real Property / and firft > of Corf WSal "Met nth amertt*. 

Note 1, page 19, line j, words uam^ef a cafiJe.—By the name of 
a caftic,one or more manors may be conveyed \ and e ct,nvcrfo by 
*Be name ©{a manor* a caflle may pafs. 1 fn/k 5. . % In/is 3*. 

C*HAt>TER THE THIRD. 

Of Incorporeal Rereditamchts*' * 

.Note 1, page % , i > line 6, words by vtrlal £r*u£~1?&c prefenfc 
learned Viuerian profeflbr, Mr. Wpoddefon, hai taken; notice. o| 
this inaccuracy, an d* has obferved, that "^ advow'fons', merely at 
" fnch (/. c. in grofs,) could never in any age of the Englifti law. 
•* pafs by oral grant without deed/* (i Vol. 64.')' Lord Coke fay# 
ftfprefsly, that " grant is properly of things incorporeal, whicK 
«' cannot pafs without deed." (1 Inf. 9.) But before the ftatutc* 
0f frauds, 29 Car.' I!, c. 3, any freehold v mtereft in corporeal heredita- 
ments, might have paffed by a verbal feoffment, accompanied with' 
livery of feizin. (Litt. 5. 59.) And by fueh a- verbal gfant-of a 
ttftmor> Mr. Wooddefon juftly ©bferves,- before the* ftatute, an ad- 
vow fon appendant to it might have been conveyed.' (* Vol : 64.> 
But he who has an advowfon, or a right of patrtjaf&in fee* may. 
bv deed transfer every fpecies of intercft out of it,; w*. in fee, h>; 
tail, for life, for years, or may grant one or more prefentatipns. . 

Although this is a right of great value, yet the poffefllon of i^ 
never can yield any lucrative benefit to the owner, as the law lias 
provided tnat the eicrcife of this right muft be perfectly gratuitous ; 
yet it may be a provifion for relations, a pledge of friendship, or; 
what Is its true ufe and ol jec*t, the reward of learning and virtue.; 
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Hence* the fFiortgage* fflalf prefcnt when the crAjrrh ni racanv 
thcnfgh the advowfon atone is mortgaged in fee, for the mortgage 
eotiM derive no advamage' from the prefentation itr redutftwm of 
nVdtbt. (j At* 5J9.) Ami for fhe fctme reafen, it'fWild fecm,-. 
if a er*f*Hi\*irrne vMcatUfecfciffc theanSgnces had fold ati advow- 
Jbti, part cf trte cftate of a bairlirtipt, the bankrupt fhatt prefrtit up- 
on t bat vaeaarV a» the law did« not intend to deprive* him of any 
fight, which could afmd bo nrbfiantfai' benefit to his creditors* 
And it is now folly futled* that neither the next prefentation nor 
the advowfait wnhc fulcUtrhrlfi thtrefturch is vacant. $ Bum »5*cx 
An advowfon is afftts in the hands of the heir. 3 Btc P. C. 556V 

tut if during the* avcidance of a church the patron die, the right* 
it> that prc.rexK.uion partes to his executor or perfonal represent** 
sife, uaMs it is a donative benefice, and in that cafe: the right ©§c 
donation defecttds to the hc : r: %'lVils. ijo. 

Note t t page 13. 1'ac 9, word* irfitutim *r induBlw. — Two peculiar* 
properties of donatives may he mentioned here ; one is, chat the- 
presentation docs not devolve to the king, as in other livings, when 
the itKumbcvris made a biOiop : {Ca. Pari 184 ) th&other is taken - 
notice ot by. Mr. Woodckfon, that donatives are within the Aatute? 
« f pluralities, if a donative is the fir ft living ; bat if a donative is - 
the fecond benefice taken without a'difpenfation, the firft would* 
Tnrt.be void, for» the words of the flat we are, fojfituted and indt.8ed to 
4*j rttkri which are not applicable to donatives, f Vol. 330. And 
thVreforecit feems if donatives are uktn laft, they may be held with 
any otKtr preferment. 

Note 3, page 24,' line 10, X90t&*~eccl*fiafl1col Zrw'ifj/.— The contrary* 
is held by a later authority than the authorities referred to by the 
learned judge ; in which it was declared, that although a presen- 
tation may^dtftroyan impropriation, yet it-canncrdeftroy a dona> 
tire, becsmfc the creation 1 hereof is by letters patent, t Salk. $4 1 . 

Note 4, page %% t line 24, words /rgfo.// due. — But perfoaa! tithes- 
s>rc only payable by a fpecial cuftoni, and perhaps are. now paid no 
where in England,, except for fiih caught in the fta, and for corn 
mills. I Mum. £e. 47 3. 

Kfcrte 5, page %\ % lino 27, words . are vfvaUy due.— This is a very 
important fabje&j but the difciiuton of it here would have no inw 
mediate re/crence to the author's text, and it would be too exten- 
five for a note ; H wUl therefore be stierved by tho;€dilorf«r tho 
fuppUmrntal vt4»mq» 

Note 6, page «4, »** ; 3^ wr*d <*yW.^Tid*e* may he payable* 
of deer and rabti it* by #[>eci a i t» (tern. 

^.ote 7, page zj\ Krte 2J, words temporal faftffie/ts^The clergy 
have precifay the fatrie- right to tithes, as the heir at law has to his- 
anccftor's elrate, of the for aier to the pofleflion in confluence of 
his leafe i and the pT6pr?eror his no more reafon to complain that 
his land is not tithc-frec, than he has that his neighbour's field i* 
not his own. 



Nott S,'page a9,iitfe 14, words aittnrity of patlidment.Sktix *•* 
efcmpofition foiade fmee the 13 EftVthbugK confirmed by a decree 
of the court of chancery, is not* Wfctlrng opoft the fucceeiihrg;m- 

With regard to <com^ofit«Wi9 entered 4t*o between* this tkfcr> 
irwner and any patfHtiioner, for the litter to retain' the tithe of hw 
own eftate; it has teen decided that they are analogous to teafe* 
from year to yea*; between laftdlofd and* tenant 5 arid if they are 
paid without, or beyond an agreessent f6r*€peci£c timejthey can- 
not he put an end to withoot fix months notice before- the time of 
payment ;- and the parUhioner may avail himfeft of the' deft el of 
notice, at the fi*He timethat'he controverts the right *>f the incum- 
bent to receive tithe in kind; «n objection not permitted to a 
tenant, who denies the right of the landlord. Cafe of Kensington.- 
% Rayner. %Sro, l6ti 

Note 9, page 3 inline io* words «mk* Uttr *r/£jW.^l>r constitute- 
a»good roodus, it.fcems neccgary that it fhouid befoch as would 
have been a certain, fair, and reasonable equivalent or compo&tion 
for the tithes in kind, before the year 11 89 $ and therefore no 
modus for hops,- turkies, or other things introduced into England 
fincc that time, can be good. Sunk. 307. 

The qaeftiau of rankaefsyorrrathcr.' aodas or no modus,' i» av- 
qneftion of fact, which' courts of equity will (end to a jury, unlefs 
tfee gioflbefs of the modus is fo obvious as to preclude the nectfitty 
of it. % Bro. 163. 1 ML &. 4*0. 

Note 10, page 30, lino ir, word^wof gintretUy titheabU.—$>\&\t 
ffcetnt to be determined that the king's tenant for years, or at will, 
i* not liabhrto pay tithes-on aeeokja* of the dignity of the king, 
who cannot be put fumed to have UiFiire or occafton* to cultivate 
his own lands* Cum. 1%, ityfa. £; 7; 1 . WmfHk *jo. 

Note 1 1, page 31, line jto, tvord»<A»>»» <&t*j*aflJk'— Poforior ufag* 
as evidence of theanteotdeat, and kis always been allowed fo in 
cafes of this nature.; for what othec evidence <?aa be had ? L*f 9 
JIardw. % Atk. 137. 

Note 11, page 3*, line *r, words fameo-ty MJ them. — This pre* 
vifion i» peculiar «o that ftatute* atMtaherefere afithe lands belong 
big to the letter tnooaffcries, difleJved by the 17 Hen. VII L c. afc 
a*c now Uahae to pay tithe. Com. IX $. 2>ifin. E* 7* 

' Note i'3, page 34, Fine ii ? wordW/ tbe year.-*-\\ feeins tobe/ully' 
eJtaMitiied, that upon all commons appendant or appurtenant to 
femt, the owner of the land can on4y tuTn out his own cattle, arid,' 
fuch as are levant and couchttnt uptni the land, to which the right Of 
conunon-is annexed* ^iw. 157. oiudsee the cafes referred to in % 
IVocdd, 77. and Com. Dig. Common. ' ■ « • 

Note 14, page 34, line 18, word " rMprtvlB?" — But the lord can- 
not approve where the commoners have a right of turbury, pifcary, 
of digging'fjtnd or of taking apy fpecies of eftovers uporf the com- 
mon. 2 InJK 87. a T. R. 391. It has been determined, that any 
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m pcrTon* befides the lord of th« manor, who it feifed in fee of part ' 
of a wafte, may approve, provided he leaves a fufficiency of com- 
mon, for the tenau ts of the manor. 4 ^ & 44 J* 

Note 15, page 36, line 23, words toitl flk- #«*«*.— Lord Mansfield 
took notice of thVjnftctfuracy of this pafiage^in the cafe of Taylor 
«. Whitehead, Dang. 7 16. in which it was determined, that if a man 
has a right of way over another's landy unlefe the owner of the 
land is 'bound 'by prescription or his own grant to repair the way, 
he cannot juftsfy going over the adjoining land, when the way is 
impaJTablc by the overflow ing^of .a river ; but if public highways 
arc^founot dus, paflengers are juftified, from .principles of conveni- 
ence and ncctifity, in turning out upon the land n**t the road.* 
♦ Note 16, page 37, line" 10, words detriment bftbe public, — If two> 
offices are incompatible', by the acceptance of the latter, the firft is 
relinquished and vacant, even if it fliould be ' a fupferior office. 
4 -OVA- -81*'' 

Ncfce ty\ page" 38, fine t6\Vords not' to the forejlla-zvs.— The king:; 
before the cbatta deforefa^ could have made a foreft* wherevrr h£ 
plcafed over tfteiafadf of Ris fubje&s* ; but after the boundaries -">r* 
the diftrt A* fixed ' tipoti were marTced cnit and proclaimed by the 
fherirT, it was orrly a chafe tilT proper officers were appointed', whrtf 
it became a foreft, and under the jurifdhfHon of the* chief jnfKce in 
eyrer Mania, tit. Forr/f.'tfl. 7. .A foreft is not neeefTari'y a clnfe 
rn tbe hiirrls of a^tttijtfft i fbr it may be granted bv the king, fub- 
jedr, to the juftice-feat and the foreft laws, as* tht fake bf Lancalhf* 
and duke of Norfolk, and many other noblemen have had forefts 
fubjclt to the foreft laws ; but if the iurifdiction is* not added in 
(he grant,it becomes a chafe,andtrcfpan«rs in it arepiroHhable only 
by the common taw.' J&. pL 67. etftf. 4 Infl* 314. 

Note 18, page 38, inie 33/werdkjtoM-J or *h*fe.~Sct this control v 
verted in- a note to page 4%ii^o/k 

*" Note 19, page 39, (to note} mallards and herons*-* Upon the forcfl?" 
laws 1 IhttuM coftfider Manwood 'hither authority than fir Edward 
Coke. 

Manwood 4nformt us, that a foreft is not a privileged place for 
»1L manner «f bends or fowls, but only for beafts*>f foreft, chafef 
or warren, and no other ; that is, for the hart, the hind, and the 
hare, which are beads of the foreft ;• the bock* the doe, the fox^ 
which, are beafc of the chafe; the hare,, the coney, the pheafant, 
and the partridge, which are beads and fowls of warren ; and no 
other. The game. «f free- warren are fuch as maybe taken with> 
tyng-winged' hawlcs.. For, pL ao. Warren. 

: Note 20, page a$v line X$ f words fret-ivarren J +-Bnt the owner of 
a free- warren neither kept nor killed the game for the ufe of th« 
king : the do&rine whkh the learned Judge frequently repeats, 
that no one by the corfahon law can juftify fpcrting u£on his own- 
ground,, is controverted* at large by the> Editor in a note to page 
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Note it, page 39, fine 23, word* another s ground.— Any one may 
. now leafe or convey his land, and referve to himfcif the right of 
entering, to kill game without being fubject to be fucd ai a tref- 
paiTer y but the right of free-warren can only exrft by the king's 
grant, or by prefer i prion, from whkh^uoh a grant n preiumed. 
Maniv. Wart en* For eft. pL 43. 

>N6te 22, page 40, line 4, words not riqmftte.-^A iohject may : have, 
fcy prescription, a right to a feveral fifhery in an arm of the feai 

4 r. r. 437. 

Note 23, page 40. — See note on Co. Litu ijh.— vChe alterations 

made in the text in confequence of the observations of Mr. Har* 

grave upon this fuhject, prove the ( candour gnd liberality of the 

learned Judge, and his readings (o , correal any inaccuracy, who* 

• it was pointed out to him. 

Note 24, page 41, line. 1 2, words merely perfinaL — See;annuities 
Jor lives, page 465, pof. . , 

Note 25, page 42, line 7, words acJion of debt,— *There can be flo 
. doubt but the leflee of tithes, an advowfon* or any incorporeal 
.nejeditament, would be liable to an .action of„debt for the rest 
agreed upon. Sec % Woodd. 69, where this paflage is taken notice of* 

Note 20, page 42, line 33, words payment ofti+~-A<\&t rent- 
charge mu ft be free from die land-tax. J)oug. >6c%. 

Note 27, page 43> line 15, words life or ^ears.^Mr. Hargrave is 
of opinion, that the quantum of the rent is not effentfa'l to create 
a fee-form. Har^. Co. -Litt. 145, i. n. 5 y where he differs from 
Mr. Douglas, who had thought that a fee-farm was not necefTarily 
, a rent-charge, but might alio be a rent-feck* Doug. 605. 

Note 28, page 43>K«e **> words upon leafe.— That* is, for fuch as 
? had been paid for three years, within 20 years before the palling 
that act, or for fuch~as have beenfinee created. 4 Geo. II. c. 28./ j.~ 
tDo*gj£o%. -. 1 '. •-. ., ' k 

' Kote «o, page 43, line 49, words ttU midnight. — If the leflfbr dies 
•before fun-fet on the day open which the rent is demandable, it is 
clearly fettled that the rent- unpaid is -due to His 7 heir, and not to 
»his executpr ; but if he dies after fun-fet and before midnight, it 
fcems to be the better opinion, that it flwdl goto the executor, and 
: not to the* heir. >i P. f}(ms..ij%. 

.CHAPTER THE FOURTH. 

Of the JPeodal Syftem* 
• Note :l, page 44, line 2* words cfthu isngdom.~-An intimate ae* 
.quaintancc wi#i the feudal fyftem is abfolutely nccefTafy to the 
attainments)/ a-comprehenfive knowledge of the firft principles and 
."progrefs -of our conftitution. And this fubject, in my opinion, 
might, with great propriety, have preceded tl.e chapter upon par* 
lament. The authority of lord Coke, upon conftkutional queftions, 
p greatly djminiuied bjr his negle$ of the ftudy of the feudal-law* 
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Which fir Henry Spelmau, who. w«W knew its value tod injportaftce, 
•feclwigjfcy laments : *' I jteinajfvebmany ticnen, that ray lord Coke, 
'• adfurru>g,our lajw <witfr fo m*ny flow.«r» of aatiqvity and foreign 
"Jcanouig, hath not turned into this field, from whence £o many 
» root* at «nr Uw have... of . old, l*tn taken and trasf planted/* 
£/>clm. Ortg. cfTermt 1 C.Yi'u. 

. .Note a, page 45«— See natt ?**fftty *f tie fatfift$<— Tkis is the 
fanje at *// £W:ia Engkd&u and is fuggeflxd a&the derivation of 
cllodium in Wool. Religion of Nat. del. p. 136. 

Dr. Robertfon adopts the derivation of. allodium from an and At, 
* or allotment, the mode, of dividing what was not granted as -ftipea- 
» diary property ; and he relates t&? memorable ftory of the fierce 
roldier wlio refufed to grant a- facrcd* vale to Jiis.generai Qlovis, the 
founder, of the French monarehy,-#ho wifhet ■ to return it at the 
requeft of the biiljop to the church from which it had been taken 
at fpoil, by (hiking ft .violently with his battle-axe, and declaring 
M that you fboiild.have.BOthiqg but that to winch the. lot gives yon 
« a rfebt r - H}fi* *f Cb. F. 1 veLnotcs 7 &. 8. 

Note 3 , page 53, line n t , vrQr&sJhve or bcmdizan.— Nothing, I think, 
proves more ftrongly the detefUtlon in which the people of thi* 
country held the feudal opprefltons, than that the- word vafal % which 
uncQ hgnificd a feudal tenant or grantee of fend, is now fynonymoua 
to Have ; and that the word ttMla'm, which owce meant only an in- 
nocent inoffen five bondxnan/ has . kept it* relative djftance, and 
denotes a perfon destitute of every moral and honourable principle, 
and is become Que* of the inoft opprobrious tytrins in the iiogjitb 
Janguagei ...'■' 

tClH AP X E'R T HE F I FJiH. 

,'Qf the em'tent EngHJb Tenuros. ■ 

JJote i, page 62, line 31 , word annum*— Mr* SeJ6«n<«mse»a« r *bst j 

a knight's fee did not coniift of. land of a«i««d c?te»t-oi value, but 
•.was as much *s the&ng was pleafod to grant, Upon the .condition 
-.of having the fcrvice of one knight. Wit. tfllfan.fy. *. c. 5.f. jj & 
ao. This is more probable ; btiVdcs, it cannot be foppufcd, that < 

,fhe fam.c quantity. of 4and was every where of theiame value. 

Note 2, page 68, line 2, words perform^tbem^imfeif-Ai an infant j 

tenant by knight's fcrvice was created a knight, the king was no | 

longtr intitlcd to .the wardiliip of. his perfcm, nor to the value of I 

;his marriage. Sir John RadclrfF's cafe, J*l<nu.&6y. And the ieafo» 1 

.there ailigned is, .that "twhen he is 'made a knight by the king, wh© 
*«• is the chief ejvptain.of afr chivalry, or. by foine other gacatttaptain ' 

'« afiigned by;th« king for that jMispcfc. he is thereby allowed and 
♦« admitted to be able to t per form knight's ferv.ice*v and then hit 
" body ought not'tO'be irv ward, becaufe hii imbecility eeafes, and 
M ceffante caufa, ttjfabit effc&us* ' ' "* 

Note 3, page 69, line 26, words vafah t+ Be knighted' — I do not 
£nd that this prerogative was confined to the king's tenants ; lcrf j 
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-Coke doe* not nuke that diftia&ion in his commentary on the 
ilat.Vr aw'///. 2 Irift. $$3, 'Nor is the power of the commiflioiiers 
limited to the king's tenants in the commiilions iflutd by Edw. VL 
and queen' Elizabeth ; which fee m 15 Rym. FkJ, 124 and 493. 
' See 16 Car. I. c, ao. *-#«/& w.:70 ; anil 1 vol p. 404. 

Note 4, page 70, line 19,-words Ww«» mafitagii.—Thzt is, after 

• a fuitabk inatch Jiad been tendered by the lord ; but female heirs 
were not fubje& to the duficx oaUr mvritqgii. Co. Lilt. 8*. b. 

Note 5, page 71, line «6, -words any vthtr law —What fruitful 
ifources of revenue thefe- wardships and marriages of the tenants, 

• who held lands by knight's fervice,-were to the crown, will appear 
- from the two following inftaaecs 'collected among others by lord 
-Xyttleton, Hift.Hen. IL a vol. 196. 

M John earl of Lincoln gave Henry the third 3000 marks to have 
*«* the marriage of Richard de Clare, for the benefit of Matilda Ids 
■ ** eldeft daughter ; and Simon de Montford gave the fame king 
~* 10,000 majks to *have die cuftody of the lands and heir of Gilbert 
■*« de Unfranville, with the heir's marriage, a f urn equivalent to a 
" hundred thoufaad pounds at prefent." In this cafe the eft ate 
mud have been large, the mindr young, and the alliance honoura- t 

• ble. For as Mr. Hargravc informs us, w.ho has well defcribed this 
fpecies of guardianihip, u the guardian in chivalry was not ac- 
«' countable for the profits made of the infant's land during the 

k u ward/hip, but received them for his own private emolument, 
" ft»bje<£fc only to the bare maintenance of the infant. And this 
** guardiauflup, being deemed more an intereft for the profit of the 
« guardian, than a trufl for the benefit of the ward, was faleabfe 
"" and transferable, like the ordinary fubjedb of property, to the 

*■'* beft bidder ; and if not difpofed of, was iranfmMfibte to the 

* lord's perfonal reprefentatives. Thus the euflody?of the infant's 
"^ perfon, as well as the care of his eftate, might devolve upon' the 

* mod perfect (banger to the infant ; one prompted by every 
*• pecuniary motive to abufe the delicate and important truft of 

. * education, without any ties of blood or regard to counteract 

* the temptations of intercfik, or any fufiuient authority to rcftrain 

* Jura from yielding to their influence." Co. Litt. 88. n. 1 r. 

One cannot read this without aftoni&ment, that fuchJhould 
continue to be the condition of this country till the year x66o, 
which, from die extermination of thtfe feudal opprefljons, ought tft 
he regarded as a memorable ara in the hiftory of our law and 
liberty. 

Note 6, page 7 3, line 19, words o/tb* kjl century.— \ da not know 
that we arc any where told what proportion, in quantity* the 
military tenure bore to the focage tenure. 

Note 7, page 74, line 19, words' denomination fir money.— fast 
Lyttleton,Coke, and Bra&on, render it the fcrrice of the fhield,t.<. 
*f arms, being a compenfation for a&ufal fervice. C«. IM. 6& J. 

Vol. IL B 
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Note 8, page 78, line 4, word.*™*™ — Both Mr. Madox and Mr. 
Hargravc have taken notice of this inaccuracy in the title and the 
body of the act, viz. of taking away tenures in capite ; (Mad. Bar, 
Aug. 238. Co. Lift. 108. n. 5.)' for tenure in capile fignTfics nothing 
1 more than that the king is the immediate lord of the land-owner ; 
and the land might have been either "of military or focage tenure. 
The fame inebrredfc language was held by the fpeaker of the ho%fe 
of commons 'in his pedantic addrefs to the throne upon preferring 
this bilL « Royal fir, your tenures in tapftr.zre not only turned 
" into a tenure in focage, (though that- alone will forever give your 
*« raajefty a juft right and title, to the labour of our ploughs, and the 

' ** fweat of our brows,) but they are Itkewife turned into a tenure 
" in cordc. What your majefty had before in your court of waids, 
" you will be fure to find it hereafter in the exchequer of your 

, ■ people's hearts." Journ. Do*. Prcc. u voL 234. 

CHAPTER THE SIXTH. 

Of the modern Rngiifb ' tenures. 

Note 1, page 81, line'ir, words Littleton himfelf.~The learned 

Judge has done Mr. Somner the honour of adopting his derivation 

of focage, which Mr. Somner hirafelf boafts of as a new difcovery 

with no little pride and exultation, as appears from the following 

ientence : Derivatio forte, heec nova et noflratibut adhuc in audit a, qui, a 

foe quateuus vel aratrum velfaltem vcmerem fignat t vocem derivare fatagunU 

i^uam male tamen* eorum venia^fujius a me jam monitum in traStatu de 

gavelkindicap. 4. Somn. GIofT. Soca. But notwithstanding thi s unheard- 

„ \j/* derivation has found an able defender in the learned Cpmmen- 

k tator, the Editor is obliged, to prefer the old derivation for r.he 

*. fallowing reafens: — Our moft ancient writers derive it from foca or 

foccus, a plough ; and foci, in fome parts of the north of England, is 

the common name for a plough fhare to this day. The following 

defcription of 'ficage is given by Braclon ; dici poterit focagium afocco, 

et indc tencntes fockmatmiy eo quod ' depututi fuat, utvidetur, tantummodo ad 

culturam, it quorum cuflodia ct maritagia a J propinquiores parentes jure 

' fenguini* ptrthieh.mt. (C. 35.) This is not only adopted by L'ictle- 

tqn and lord C( kc, (Co. Liit. 86.) who foy,'that focagium 'efl ferxhium 

&<£<> which is alfo the interpretation given by Ducan£e> (vec Soc.) 

bat fir Henry Spelman, whofe authority is high in feudal antiquities, 

ttfb'Ces, th. tfivdum ignoli/e, plcleium vulgar e Gall, fef roturier aobili 

opponitur } et proprie dicimus, quod ignobilibus et ruflicis cotnpetit, nulla 

" r feudali { prfvilegio vrna*vm\ no's' focagium driintus. GIofT VOC Feod. 

And foeeagfam<he explains By Gall, roture, fef roturier. Heritages en 

roture. (lb. voc. Soc.) : 

.In a law. of Edward the. Conic (for, the. fokeman and villain are? 
d&flicd together 1 Manbote de +#Jono ttfo&«tnt& *ii oiwj t dc Merit atttem 
tydt&nifai ii\ 4 mar«v. > (Q. i%i) If ay$ cofttklex.the nature of forage 
tenure, we fhall {cc no rqjafoa. why it fliouid have fhe prc-^nynencc 
of the appellation^ a privileged poffeflioa. 
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The, feryjces.of military tenure wete not left, as fuggefted by the 
. learned Judge in the preceding page,/o tht arbitrary mils cf the lotd f 
for though it was uncertain when the king would go to war, yet 
the tenant was certain that lie could only be compelled to fcrvc 
forty days in the year ; the fervtce therefore was as certain in its 
£x'tentas that of iocage; and thefokeman Iikewife could not know 
beforehand wlien he would be called upon to plough the land,. or 
to perform other fervile offices, for the lord. The milites are every- 
where diftinguiflitd from the folenanni, and the wifdom of (he 
fcndal polity appears iu„no view more flrongly than in this ; viz. 
that whilft it fecured a powerful army of warriors, it was not un- 
provident of the culture of the lauds, and the domeftic concern of 
the country. But honour was the invigorating principle of that' 
i\ ftcm, and it cannet.be imagined that thofe who never grafped a 
iword, nor buckled on a coat of mail, fhould enjoy privileges and 
dlftinctions denied to the barons and milites, the companions of 
their fovereign. The fokemanni were indebted only to their own 
rneamufs and infignificanet for their peculiar immunities. The 
king or lord had the profits of the military tenant's eftate, during • 
his nonage, in order to retam a fuhftitute with accoutrements, and 
in a. fete fuitable to the condition of his tenant ; and at the fame 
time he took cate, that the jiiftior was instructed in the martial ac- 
compliihments of the age. But they difdained.to fttpcrinteiid tb© 
education of the fokemanni ; and as they had nothing to apprehend 
from their oppoiltion, and could expect no acceflion of ftrength 
from their connexions, their marriages therefore were -an obieftof 
indifference to them. Hence when the age of- chivalry was' gone,- 
and nothing but its' flavery remained, by no uncommon vicififtiulc 
in the affairs of men, the fokemanni derived from their ob'j cut it* 
that -independence and liberty, which they have tranfmittcd to 
poftenty, and which we arc now proud to inherit. 

Note a, page 88, line 26, words agecftzvcnty-onc.—Sce I Vol 462,- 
Note 3, page 93, (fee note.) Bra&on, I. 4, /,. 1. ,.*8._ Thi s is sn 
tloquent defcription. of flavery. Viil^ina were not protected by 
magti* t cbarta ; nuUus liber homo capiaivr vet imprifoneUtr > &c. was" 
caitfioufly expreffed to exclude the poor villein ; for as lord Coke 
tclis us, the lord may beat hi* villein, and if it be without canfe,- • 
he. cannot have any remedy. What, a degraded condition lor a 
bc|ng endued with reafon ! 

Note 4, page 95, line 36, words mi the Urd's wi/A— Lord Lough- 
borough ts inclined to.queftion this origin of copyholds. " i cannot 
* help doubting (obferves that learned lord) whether this deduction 
« ip.uot founded in miftake. The ctrcumftance which firft led me 
u to entertain the doubt is, that in thofe parts of Germany, from 
"whence the Saxons migrated into England, there exifs.at this, day, 
" a fpecies of tenure exactly the fame with our copyhold eftates ; 
"and there exifts Iikewife at ibis day t * complete ftate of vittenagt \ 
M 'lc# that both ftand together, and arc not one tenure growing out ' 
" of aaother, a&d by degree*, afiuming its place^c. &c* What I* 
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" have Aated,I Found in a vwyaccmate treat'rfeof Oerman law by 
" Sekhow, one of the profenors of the university of Gotttngen,-, 
" entitled, Mlemcnta Jurh pritmtr GermanwL' This leems fufficient r 
" to negative the idea, that copyholders fprang out of villeins. In - 
11 England, vilienage has ceafecr, and copyholds remain ; hut here, , 
«* as in other countries, they both prevailed at' tht fame time" ' 
JDoug. 698. 

Note 5, page 96, lfnc 23, wcrds fopt iheif villeins JtjlL— The laft* 
claim of vilienage, which we find recorded in our courts, was in the 
15th of Ja. I. Noy % 27. 11 H*rg. Si. 7W343. - 

Note 6, page 98, line 17, words value of the efiate. — It is now 
cftabliflied as an univerfal rule, that,, where the fine upon the 
defcent or alineation of a copyhold is arbitrary, it cannot be more. . 
than two years. improved value. In afcertaining the yearly value, - 
the quit rents rr.uft be dedo&<d,but tot the land-tax. V«*g. 697. 

The fine may be recovered by the lord in an a&ion of aflumpfhv . 
Jb. But he has no right to it till the admittance of tht tenant. 

% r. jr. 484. 

Hott 7, page 98; line 34, woros right clofe.~-l* an a&ion of ejccl:- 
raeut, it may be pleaded in abatement, that the lands are part of a e 
manci which is held in ancient' demefne ; but fuch a pica muft b«*- 
lwoni to, and is not favoured. % Burr. IC46. 

-CHAPTER THE SEVENTH. 

Of Freehold £fafi't f of Inheritance* 

Note I, page 104, line 22, words freeJM ejlaUs.—A freehold . 
tCute fetms to be any eftate of inheritance, or for life, in either * 
corporeal or incorporeal hereditament, exifting in, or arifing from* 
leal property of free tenure; that is, now, of all which is not 
copyhold. And the learned Judge has eUewherc informed ur, 
that " tithes and fpiritual dues are freehold cftates, whether the 
" land out of which they iflue are bond or free, being -a feparate 
" and diflin& inheritance from the lands themfelves. And in this 
" view they inuft be diftinguifhed and excepted from other incor- 
H poreal hereditaments ifiuing out of land, as rents, &c which, in 
*' genera], will follow the nature of their principal, and cannot be 
"freehold, unlefs the ftock, from which they fpring> be freehold • 
« alfo." xBL Treat, lib. 

Note a, page 107, line 22, words life of Riebard.-~Tht inheritance 
or remainder in fuch a cafe has been faid to be in abeyance, or im 
vubibusy or in gremh Ugh ; but Mr. Fcarne, with great ability and 
learning, has expofed the futility of thefe exprcftons, and the erro- 
neous ideas which have been conveyed by them. Mr. Fearnc pro- 
duces authorities, which prove beyond controversy, w that where a 
" remainder of inheritance is limited in contingency by way of ufe,or 
'* by devife, the inheritance in the mean time, if not other w ifeitif- 
" pofed of, remains in the grantor and his heirs,, or in the heir* of * 
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" the teftatotvuntil the contingency happens to take It out of them." ' 
f garde, GdM. Hem. 513.4th e£tm.' •, * 

But.although,ia«.Mc FcariMfBbfeWies,.^ eKflerent opinions have' 
« prevailed in relpedi to the admiffion of this doctrine in eofcvey- 
« aac«:atJeolhttto^iiaw/ , (U* ;5*6.) ye* he*addtice«' arguments and 
I authorities* : which rentier itlt* do&rine as unquestionable inthiV? 
cafd»*>in.thetwi5 fonnccof ^nand devifes. if therefore in the * 
inftance put by the learned Judge, John fhould determine his eftate, * ' 
either by his death, or by a feoffment in fee, which amounts to a • 
forfeiture, in the lifetime of Richard* tinder which ctrcumftanccs' 
the remaindeB never coald VefV in the- heirs of Richard ; in that 
cafe, the grantor or his heir may cnter'arid rtoftime the effafce. " * 

Not* 3 , page . 1 10, h*»e-. »o* wbr«U #V th* J*c€eJbr.—$/lri Feat tie* 
having attacked with fo ; much fucce^s the. do&rine; of. abeyance* the 
Editor may 'venture to obierve, with rei'pe& to the two J aft inr ■» 
1 fiances, though they are collected from the te*t of Littleton, that 
there hardly feems any' lieceflity tb refort to abeyance, Or to tbs 
thuds, to explain the reGdence of the inheritance, or of the freehold'. 
In the flrft cafe, the whole" fee-iiuip!e is conveyed to a fole corpo- 
ration, the parfon and his fucccflbrs j but if any intereft is not con- \ 
veyed, it ftill remains, as in the former note, in the grantor and hu 
! hcirsi.to whom^upon th*diffolntit>n-of the emporation, the effcate 

[ will revert^ See 1 vol. 511. And in the fecond cafe, the freduid 
j fteais, in fact, Ujom thfc moment 6f tlie death of Ihe 'parfon, to reft 
and abide in the fuccefibr, who is brought into view and notice by 
the inftitution and induction ;' for aitcr. Sndu&ion 11 he can recover 
ail the right* of the churchy which accrued from -the de«vth t>i,the * 
prcclecdTor. , 

Note 4» page 108, line 04, words inUhdtd any «r»r*.--Bnt it is not" 
aeceilary to ufe any words of perpetuity in a devife, in order to ' 
give, a fce-iinvple, where it appears to. be the juration of-the tefta- ,\ 
tor to difpofe of all" his inter eft in an eftat-e, and' that is implied ; 
frora ( the vyord eftate alone ; as if a tcftator gives tp Richarujvi* ' 
eftate' or cflath in Or at Dak-,- though neither heir.s,' a-fn^ns, or any . 
otaer word.is>rinexed to Richard's n^roe. yet he takes «n eftitte ia " * 
iee-ninjile. I f. J?. 411 .' '% Jr. #.'656. •' So alfo where lands are'* 
given tb Richard charged with the payment of a fpecific fum, did 
which is not to be railed out of the rents and profits, fuch a devile 
without words- of perpetuity will cat ry a fee-flmple ; for other wife \ 
the devifee might be a lofer by dying before he' was repaid the fum 
charged upon 'the tftate. Hargr. Co Litt. 9. k } 

Noje i, £'age' Hi, (Jaft linfc) -words the common' /j^v— £ec page 

11*6; w?. ; .• • • • » ' ! • .' ; - " 

;'•'.•*', . . - . ■ . . . . . , -. t 1 ' >• 

Note 6, page il2» (kt note), words wye cut »£'?— Or isifHiJt^ 

rather called To becaufe it is apart cut out of the whole ? ,- j „ 
Nctc 7, 'page 1.13, liae 19, word t*v4tfwnerj~>~li an annuity -is 

panted out of pcrfonal probity to a..man and the htiis ,of ht^* 1 ? 

U,dy s it is a fv4-coiiuititniil at comift©a law, and tiitiu can be a* ; 
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remainder or further limitation of at ; and when the grantee In* 
iflue, he has the full power of alienation, and of barring the poffi* 
bilky of iti reverting to the graator by the cxtin&ton of his itfuc. 
» Vef. Ijra I Aw. 3*5. 

But out of a term for years, or any perfonal chattel^ CKcept tor 
the inftanceof an annuity, neither a fe«<onditioaal nor an eftate- 
tail can be created ; for if they are granted or deviied by fuch 
words as would convey an eftate tail in real property, the grantee 
or devifee has the entire and abfolute intereft without having iffue ; 
and as fooh as fuch an intereft is veiled in any one, all fubfequent * 
limitations of confequence become null and void. * Br; 21 4. 
Jfarg. Co. JLitt,Zp. &&**,&$. $d.td. 

Note 8, page 1x3, line %%, words <fc */<»«.— See page 263. pafl* . 

Note 9, page 113, line z%, words the hnfs w//.— See page 375-. 
foft. 

Note 10, page 115, line 15, words medes of expreJion.~Or to a 
majrimd his children, if he has no children at the time of the devife ;. 
(6 Co* 17.) or to a man and his poftcrity ; {H. Bl 447.) or by any 
other words, which (hew an intention to reftrain the inheritance, 
to the defcendants of the devifee. See 385./^. 

Note X 1, page 1 18, line 10, words ifuejn /«#*— See page 3*3./^ 

CHAPTER THE EIGHTH. 

v 
Of Freehold* not of Inheritance. 

Note x, page 121, line 16, words to the inberitance.—Sct p. 287*. 
ptfl, in what cafes the tenant for life may cut down timber, and' 
commit what in law is called wafte* 

Note 2, page 1 23, line 30, words a8 Hen. 8. e. a.— -That ftatute* 
enables an incumbent to bequeath by will;, the corn and grain 
growing upon the glebe-land. 

Note 3, page 125, line 32, words punifbable for ua/?e> t3V.— Bat 
although be is not punifhable if he cuts down trees, yet they are 
not his property, but will belong to the fir ft perfon living at the 
time when they are cut, who has an eftate of inheritance. Rnrg* 
Co. Lift. 27. £. 3 P. Wmu 240. 

Note 4, page 126, line 23, words belonging to this i/Und*—! fliould 
lather think with Mr. Wooddefon, that this eftate took its name 
from its peculiarity to England ; and that it was afterwards intro- 
duced into Scotland and Ireland. 2 Woodd. 18. fenwt by the 
furtcfy of England, perhaps originally figniiied nothing more than 
tenant by the courts of England ; as in Latin he is called tenens per 
Ugh* Aaglia. See ftat. fro tentntibus per legem Anglree, App. to 
Ruff. 29. 

Note 5, page 127, line I, words 'maintain //«—• And this eftate 
fcems founded upon the natural and rational principle, that it is 
fitter that the fon mould be in a ftate of dependence upon the 
lather, than -the father upon the fon« 
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Kou $, page 117, Use 31, words <fe «**/$gf,-*See this doubted mi 
Hatg.C* Liu. $<x 

Note 7, page i*3, line 7, words having any rf*e.—1tot atenant by 
cownetf df gavelkind -lands has only a moiety of the wife's cfhtc, 
which h€ lofts by a fecond- marriage. Jtath. GaveU. 6. %. e. a 

Note 8, page 12S, UllC 22, words heir to thefe lands'.— The iffue in 
this cafe mutt be heir to the lands, though he b not heir to his 
mother ; but he will inherit them by an immediate defcent from 
the perfon laft fetfed. \ 

Note 9, page 130, line 20, words reconciled t§ £<r.— And In a cafe 
where John Ac Camoys bad afligned his wife, bydeed, to fir William 
Payne!,- knight, which lord Coke calls (ontejfw mirabillt it haudita, it 
was decided in parliament, a few years after the ftatute was enact* 
cd> notwkhftantfi Ag the pat gat ion of the adultery in the fpirhual . 
court, that- the wife w as not etttiiled to- dower; % J*/t. '433 < 

Note 10,'pagc 131, Ifae" it, tootdi etK>irumfuJHn*re.*-LotJ& Coke 
informs us, that " if the wife be pa ft the age of nine years at the 
" time of her hufband's death, fhe (hall he endowed of what age 
•' focver hsr hufbaad -be; albeit he were but four years old. J^yto' 
fi junior no* pcttft dotem proikereri, et virvm fiftinere" This we are » 
told by that-grave and reverend- judge without any remark of to*' 
prifc, or reprobations But it confirms the obfertation of Mon- 
teiquieu in the Spirit of Laws, b, 36. c.$. . a Therchas been (fays 
" he) muc^ talk of a law Mi England* whfclvpefmttted girls Feven * 
" years old to cboofe a hufband.,- This law was (hocking two ways ; 
<* it had no re&ard to. the. time when nature, gives maturity .to the 
•« undei (landing.; nor to the. time. when {he gives maturity to the. 
" body." It is abundantly clear both sf com our law and hiftory, 
that formerly i"uch caaly .marriages were ceatndkd.at-ui.the present 
times are neither attempted npr thought of... 

This was probably owing to rhc right which the lord pofiefled 
of. putting up to Ale the. mamage of /his infant tenant. He, no 
4ouht, took the firft opportunity of proftituttag the infant to his 
owe iatereft* without any regard to age or inclinations. And thus 
what was fo frequently praclifed and permitted by the law, would 
ceafe even in other infiances to be confidercd witn abhorrence. It* 
the marriage of a female was delayed till flie was fixteen, this bene* 
fit was entirely loft to the lord her guardian. 

Even the r8 Eliz. c. 7. which makes it a capital crime to abufe a 
contenting female child under the age of ten years, feems to leave 
an exception for thefe marriages, by declaring only the carnal and 
unlawful knowlege of fuch woman- cniW to be a felony. Hence the 
abolition of the feudal ward(bips and marriage at the reftoration 
may perhaps have contributed not lefs to the improvement of the 
morals than of the liberty of the people. 

Note* ii, page 13*, line 23, words liable U driver. — It is now 
fettled, that,, although the hufband may be tenant by the courtcfy 
of a trial cftatc of inheritance, the wife it not entitled to dower cut 
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of ftich aneftate.: 3 P. Jtfw/. 219* The reafori Signed wJiy the 

wife has not dower out of a truft eftate is, that flic was m* endow- • 
cd of a.ufcet c9i?imon,law*. . ,,<- :i • •: v. 

And. from analogy to truiis it has beep detewrupec^ that a }wtfe . 
{hall not, be endowed pf an equity of^fedemption^whier^Ueicftatc- 
was. mortgaged in fee by the huibautl previous, to the marriage. 

ijb> .^6 ; l " V' i ' .' ; .f : •' •'• 

No*t 1*, page 13&, line 8, words exfrtffM /* its— Or it may be 
averred to be, 4 Rep. 3. An aflurance was made to a woman, to . 
the intent it fhould be for her joint me, but it was not fo expreflcd 
in the (Jtcd. And the' opinion of the cpurt was, that it might b© . 
averred that it was for. a jointure, and that fath ^vermjenC wai, 
traVerfable. Qw^/^33'. \- ' , ' 

Jfotc^a, gage .1:3$, line 1 j^ word ew'tw^And mhetc a deytter 
is exprtfl^ r t^) be given in lieu and fctisf action of dower* or .where 
that.iijhe clear andmanifeft intention of the teftator, the, wife fliali 
Dofluve k Tiotn7nut fhall have her" choice. Rarg. Cp, Litt. 36. b. 

Note 14, page, 138, line 19, words common few— It has been do** 
Uriiiioedj.&at-tf ** wosi^a,fwho is under ageattiwr:time-©f marri* 
ag%tai;r^es to a jointure and fettlement in bar of her dower, and 
hSr^Vibptive (hare of her Juu^vuftd's pe*/pualj property, in .cafe 
ta.dit^in^fUj;^ {hq.wnpt aftjerAyards waive it ; but is as much, 
hound, a.s i£ fhe jwere of «ge at the .time of jnarri«ige. Lord North*-: 
ingtgn had tteqretd tb« coutrary \< but htsi d*<iee was upon bod* 
pojiru feyerfed.' Pruiiy, r- Ptury.. 4 Bmi\nt iVC< jyo# , - •• 

Not* 15, pag«»*39; (laft tine) *6*d* ffrc;es-of*»y t —-A joiriture i* 
r>oe (forfeited by the adultery of the wife, as dowdr is ; and the 
tourt of chancery wftldctree againft^the htifband a performance of" 
i»«iteriage-.a*tic*ssy though 'he - allege* and -p*o¥es>*hat : his wife "Kwe** 
fcparate from him in adultery. Co*s'&> Wmj.'^jj. 

; i i „.•«.•.«'.!.. . i 1 i- * . '- . ; 

c 1 : ' !OH AP T BsK» Tfr B; • N>I*J-T ft' • < < , 

&}re'i;£age i^t', Hrfe 23, words* cne/thr revolution}— In bills pf ^ 
exc^an^c and prbimfl"dry > note's* a Month is always a calendar month ; 
as if a birl'or note is 'dated bn thrioth o'f JaiiiiWy, and made paya- 
ble one month after dare, if is due (the three days of grace Lciag'' 
included) 6n the rpti of February.- * '" ' ' ; ' " " 

The IijC months in the cafes' of- lapfi and quare ittpcJits, arc alfd » 
calendar months. 6 C*. 61. .. ' - 

It is fomewhat remarkable*, that/ the' difference' between fix calen- ' 
daf monthsandiiilf a'yca^doCR not^lcem'to' have been cohli<kred ' 
by l'egal Vritets. Ixird Coftfc fays, half a year cenfifts pf i 8 Relays, 
j Iujl. 135. But fix calendarfnW.ths "will be two or three da^e' It U 
or more thin half a year, accordingly as February is* reckohed, or 
not, one of the fix. .' Lonl^Coke r iw his report of CatefUy's eafe f ■ ) 
clearly confakrs 1 the t*mp*s -feme/Ire to be fix calendar 'months ; 
($ Co. 61.) yet Sir George Crpke, in his report of that cafe, ftatcs it 
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u* confidently to confift of 18* day* ; and in neither report b the 
difference takes notice of. 

From the cafes in 3 JVH/. n.'and t T.Rl 159. it appears that a 
notice to a tenant fronryearto year to quit the prcmifes, muft be 
half a year; and not fix'calerilsW months, though the computation 
by the latter would be more finale and convenient ; and that was 
under flood to be the proper notice by the ' court of common plear 
in a BL Rep. 1*34* 

Note a, page 141, line 29, words 4*y nrnmetuti*— See 4 7*. R. 179. 
where there was a difference - of opinion in the court upon the 
queftion, whether a bill of exchange could be proteftcd for non- 
payment on the fame day that it was due, or the acceptor had the 
whole of the day to difcharge it in ? ' 

Note 3, page 147* line 13, words </*f*#*rA/.-"6ec page 140. antti 
note 1. The learned Judge, in the text, tells us, the notice muft* 
be Jtx mentLt, znd in the note half ayetr $ but in addition to the 
authorities referred to by the Editor in- note X, it is demy «», or half • 
a year, in the i3.Hen, VIII. 15. The notice muft be to quit at the 
cod of the year,' x T. R. ijq. The time fpecified in the notice 
wilf be Tuppoied to be the end of the year, unlcfs the contrary is • 
fhewn.. lb. If the notice is not good for one year, it is not good 
for the- next, it being, fuppofed that the landlord has waived it. 
% Bro. 161. The defect of notice cannot be fet up by a tenant • 
who controverts the title of the landlord* lb. 

If the landlord gives notice to quit, and afterwards receives rent 
for the time fubfequent to the aid of the year, it is a queftion foY 
the jury to determine, whether it was accepted or not with an in- 
tention tt> waive-thc notice. Coxvp. 243. But it has been determined, 
that a diftrefc for fuch rent will not admit of any other explanation, 
and is an unequivocal waiver of the notice; H. BL Rep. 311. 

Note 4, page- 150, I'm? 33, word* tenant at fuf trance. — A leafe at 
wW being now considered a leafe from year to year,' which cannot 
!>e vacated without half a year's notice to quit, upon the death of 
the lefforthe tenant cannot be ejected without half a year's notice 
from his heir. % T. R. 159. And it has alfo been decided, that it 
is ncceffary to give that notice to the perfonal reprcfentative of 
theleflee. 3 #7# a£.-» 

Note 5, page 15I, (Tart line) Words* owner of the tenement.— VJhLlt 
a tenant has a leafe for a term certain, and holds over after the 
expiration of it, iris not rietcfiaTy for the landlord to give him any 
notice* ttr quit, in order to recover pofTeffion by ejectment. iT.R. 
S3'. 162. Bur if the landlord afterwards receives rent, or does any 
acl; by which'he proves his* orient to the continuance of the tenant, 
this turns the eftate at*finTerarice into -a tenancy from year to year. 
The notice by 4: Oeor II: c. «8C maybe given previous to the end 
of the term.- BL Rep. 1/075: But I fhould think, that it may alf©' 
8c 'given afterwardsj though the double value could only be re- 
covered from the delivery of the notice, and demand of poffc&on. 
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The notice by tliejlan4lorfl,rnuft b&in . writing $ .^txt that, by the 
tenant, under n Geo. II. £ ip.'may he by parole. 3 Burr. 1603. 
The double value can only be recovered by action of debt ; but 
the double rent uiay b$ rec^vere,d by diftre(s.'or <othenwife r like 
finale ren'. x Bl. 535,. *jo length of time is neeetfary to the va- 
lidity of thefe notices 'under tjhe (tatutes, to entitle t}>e, l^idjqrd K> 
doubk value, jor'dou We reni. '" ' 

. . CHAPTER THE TEN r TH. 

- . * . •. ► j ■ *-• ' ' . 

' * ' ' 'bfTJates upon' Vontftjc*. .] ' / 

Ifote 1, page 15 oj line $, words j« ^/r, — 1 n. general if themort- 
gngee h.is been twenty years in polTei,&ony the court of chancery, 
in conformity to the time of bringing an ejectment, \vill not permit 
the" mortgagor 'to redeem, unlefs during part c f the time the 
mortgagor has been a-n infant or a married \voin an,; or unlefs the 
mortgagee admits hehfelds'the eftateas a mortgage, or there isfome' 
other 'fpecial circum(hnce,"WhieH forms a'n exception to'tbe general 
rufe. Kq. Ca. Abr. '$13, % Bra. 39,9. " \Vltere two different eftatesv 
are mortgaged l by the owner to-the fame perfon^dnetanaot'bc re--' 
deemed without the'brher 1 . ; '.2M& 733. ! - .' ' ' ;"• • 

Note %, page'ljfO, Vne .d^ t \jvords- redemption wlaffofoerj — By the 
4 & 5 W. & M. if any porfdn mortgages his . eftate, and does not 
previoufiy' inform the mortgagee'ln writing of Vpru/r mortgage, or 
of fny judgment or incumbrance', which he has voluntarily brought 
upon tic eftate, the mortgagee fhail hold thje eftate as an aUfolnte: 
pujxhai'er fret from tpe. equity redemption of the Tn'ortgagor. 

Note 3, page 159, lino an* words faing an vjc8Ment,<r->T.\kt mortga* 
gt 4- i» not now obliged to being an ejectment to-recovcr the rent* • 
and profits of the eftate, for.it has been determined, that where 
thqre is a- tenant in pofleffion, by a leafe prior to the mortgage, the I 

mortgagee may at any time give him notice to pay the rent tolling, 
and lie- may diftrain for ail the rent which is due at the time 01 the 
notice, and alfo for all that accrues afterwards. . Mufs x. Galiunore y 
Doug. 266. The mortgagor has no Latere ft in the premised, but by 
the mere indulgence of the mortgagee ; he has not even, the efute 
«>f a tenant at will, for it Is held he may be prevented from carry- 
ing away the emblements, or the crops which he himlelf has fo.vn* 

Ncte ( 4, page 160, Jine 12, words ancient /*«;.-— It has-been faid by 
a learned judge to be an eftabliftied rule of equity, that a fecond 
mortgagee, who has the title deeds without notice of any prior in- 
cumbrance, .fhall be preferred, becaufe if a mortgagee lend mousy 
upon real property without taking the title deeds, he enables the 
mortgagor to commits fraud. 1 T. &. 76a. But lord Thurlow 
afterwards, obferved upon this, that he did not conceive that the 
not taking the deeds .was alone fufficient to poftpone the fir ft. 
mortgagee ;• if it were fo, there could be no fuch thing as a. mort- 
gage of a revcrfioa ; arid he held that the fecond mortgagee ini 
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pdffefllort of the title deeds, was preferrec! only in cafeVwhere' the 
firft had been guilty Of fraud or of grofs negligence, i Bro, b$\\ 

But I fliould be inclined to think that fraud .or grofs negligence 
would be prefumed, unlefs the mortgagee could fhew that it was * 
impoiuhle, for him to obtain the pofleffion of the title^ deeds, df that 
he had ufed the due and necejlary djligence for that purpf>fe. ' t 

Whatever may be the value oi* the eftate, it is of ^reat importance 
to thofe who lend money upon real fecufity, to be certain that 

'there is no^prior mortgage upon the eftate ; for'' it' has-- been* long 
fettled, that : if a third* mortgagee,- who' at trie time of Ms moWgpige 
had no- notice of the feeond, purchases the firft mortgage even pend- 
ing a bill filed by the feeond to redeem the -firft; both the-frrft and 
•I'tthind -mortgages' 13 1 all-be paid-oat of t he t effete* before anytfftare of 

' it cant be appropriated to the feeond : the reafon afGgried is* that 
the third* by rims obtaining the. legal eftate, has both, law and 
equity onhis fide, which fupercede the equity of the&c'ood.. And 
even lord Hale held it right, that the third frioiild feife what-he 
tailed the tabula in naufragio, a plank in trie fliip wreck, and thus 

; leave the feeond to perifli. But among mortgagees, where none 
has the legal eftate, the rule in equity is, qui ftfor eft tempore, potior 

* *fl jvre, % P. JVms. 491. I Bro. 63. 

As this is the equity which is intelligible to ordinary understand- 
ings, if it were not prefumptuous to reflect a cenfure upon a 
do&rine fo long fanctioned by illuftrious names, it might be oh- 
ferved that the equity of the feeond ought to have outweighed 
both the law and equity of the third ; for it can hardly be recon- 
ciled with fubftantial juftice, that the third by any contrivance or 
. combination (hould be permitted to run. away with the whole 
eftate, and to leave nothing to the feeond, who had fairly and 
- honeftly advanced his property. But this, if wrong, can only be 
x corrected by the authority of the legiuature. 

Note 5, page j6r, line 9, words on the record. — Thefe effates are 
fometimes referred to in argument,but are now unknown in practice. 

, CHAPTER THE ELEVENTH..' 

• • * • . Of tfa EfiatetJn Pojfejpon^ Remainder, and Revet fan. 

•Note ir, page 169, line 3a, word <u>omb, — A father had devifedian 

. eftate to his fbn for life, with a remainder to the firft arid other 

r fons of the fon in tail; the fon died, leaving his wife pregnant, who 

was afterwards- delivered of a fon : the courts of common plea* 

and king's bench held clearly, that, the grandfon not being born 

at the expiration of the eftate for life, was not entitled to take it ; 

but -the lords, moved by* the kardfhip of the cafe, rcverfed the 

judgments- of the cowmbeloxr, contrary to the opinions of all the/ 

•' ! judges. <Rceve v. Long,* t Salk. %2J :'But the houfe of commons, in 

'» ' reproof *of th(s aflumption of legiflative- authority* in the lords, hn 

♦ -mediaterjrHroiBgkt irl the io»w&-i**W* III. >w«kich* paffed into/ 

ftatutc. The ftatute only mentions marriage and other fettlementj 
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and it is probable, that dcvifcs were defignedly omkted to be ex- 
prefled from delicacy, and that the authority x>f the judgments- of 
the peers might not dc too openly impeached. As the ftatute fayi . 
the pofthumous fon in this cafe mall take the eftate as if horn be- 
fore the death of the father, he is entitled to the intermediate 
profits from the death of the father, (3 Atk. 203.) which is different 
from the cafe of a defcent dewefted by the birth of a pofthumoui - 
child. See 1 VoLp. i3o.note^p. 

Note a, page 171, line 43, words remainders vift — ►But a convey- 
ance of a greater cftate than he has by bargain and fale, or by leafe 
and releafe, it no forfeiture, and will not defeat a- contingent re- 
mainder. % Leo. 60. 3 Mod, 1 si. 

Note 3, page r7»;4ine 13,* words general ^.-iWe have fcen 
before, in chapter vii, that, in a grant of a fee-fimple to A, it is 
oeccflary to give it- to A and his heirs ; of a fee-tail, to. A- and the - 
heirs 6f his body ; and that a grant to A, without any additional 
-words, gives him only an eftate for life. :Henee the word £«r*i« 
the fiiil cafe, and the words beirt of the body in the fecond, are faid 
to be words of limitation, beoaufe they limit or defcribe what inter- 
eft A takes by the graut,<w«. in one cafe, a fee-fimple, fn the other, a 
fee-tail : and the heirs in both inftances take no irttereft any fartker 
than as the anceftor may permit the eftate to defcend to them. 
But if a remainder is granted, or eftate devifed-to the heirs of A, 
where no eftate of freehold is at the fame time given to A, the heir 
•of A cannot, take by defcent from A ; but he take* by purchafe, 
under the grant, in the fame manner as if the eftate had heen given 
to him by his proper name. Here the word heirs is called a wwd 
of purchafe. Having- premifed the diftindfcion -between words of 
limitation and words of purchafe, I may obfervtythat the much- 
talked^of rule in 6heHys cafe, 1 Co. 104. is this, */z. «* when -the 
w anceftor, by any gift or conveyance, takes an eftate of freehold, 
" and in tlie fame gift of conveyance an eftate is limited either 
<c mediately or immediately* to. his heirs in fee or in tail, thai al- 
" ways in iuch cafes the heirs are word< of limitation, and not word* 
* of purchafe :" and the remainder isfatd t» be executed m the ancef- 
tor, where there is no intermediate eftate ; or v^Z/when an eftate 
for life or in tail intervenes. 

As if an eftate be given to A for life, and after his denth, to the 
heirs of his body ; this remainder is executed in A, or it" "finite* 
with his eftate for life ; and the erTec* is- the fame as if the eftate 
had at once been given to A and the heirs of his body ; which ei- 
preflion limits an cftate tail to A, and the iflue have no indefeafihle 
imereft conveyed to tbem, Hut can only take by defcent from A. 
So aifo if an eftate be given to A for life, with remainder to Bfor 
life or in tail, remainder to the heirs, or the heirs of the body, of 
A^-A takes an eftate for life, in this cafe, with. a veftei remainder 
in fee or in tail ; *nd his heir under this grant can only take by 
defcent at his death. /*«<»-**, 31. ' But when the eftate for life, and 
the remainder . ia tail or ia fee unite and coriefce, and heirs is a 
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word of Hmftatiob, thcrwo cftatcs muft be'created by the (ame in.- 
ftrument, and muft be either both legal, or both truft eftates^iVs 1 * 
%$o\ 2 T. JR. 444. l The rule' with regard; to the execution or 
coahtton of fuch eftates feems .now to be the fame in equitable as 
in legal eftates. 1 J3ro. ao6." And in all thefe cafes where a ptrfba 
lias ad eftate tail,, or a vefted remainder in tail, he cam cut off the 
'cdtpexlSaTiohs or inheritance of his iffue,. by a fine, ox a recovery,. 
^Doug. 323?.! In order, therefore, to fecure a certain provifion for 
children, "the method was invented of granting the eftate to the 
father'for 1 iffe, and, aftrr his death, to his nrft and other fons in 
ta4 ; fpr the words fin or daughter were held to be words of pur- 
chfcfe, and the remainder to them did. not, like the remainder tp 
Stirs, unite with the prior eftate of freehold. But if the foa warn 
unborn, the remainder was contingent, and might have been de- 
feated by the alineation of the father by feoffment, fine, or recoverv: 
to, prevent this, it was'neceijary to inttrpofe truftees, to whom the 
eft-ate is given upon fuch a determination of the life-eftate, and hj 
%homit reds, till tlie' contingent eftate, if at all, comes intoexift- 
ence ; and thus they are faid to fupport and preferve tjie contin- 
gent remainders. This is- called a jlritt fettlement, and istheouly 
mode (executory devifes excepted) by which a certain aiid indefea- 
'fible-provifibn can be feciired to an unborn.child. But. in the cafe 
of articles or covenants before marriage, for, making a'fettlemcnt 
upon the huflband and wife, and their offspring, if*there be a liriu- 
.tattorf to the parents for life, with a remainder to the heirs of their 
bodies, the latter words are generally confidered v as words of pur- 
chafe, and not of limitation ; and a court of equity will decree the 
. articles to be executed in ftrict, fettlemcnt. See Fearhe> 124, and 
examples there cited. It being the great objeer. of fuch fettlementt 
to fecure fortunes for the iffue pf the marriage, it would be ufeleft 
to give the parents an eftate tail, of which they would almoft im* 
mediately have the abfolute difpofaL And therefore the courte of 
equity will decree the eftate to be fettled upon the parent or 
parents for. life : and upon the determination of that eftate by for* 
feiture, to truftecs to fupport contingent remainders for thefr lives ; 
and after their deceafe, to the fir ft and other fons fuccefhvely in 
tail, with remainder to all the daughters in tail as tenants in com- 
mon, with fubfequent remainders or proviflom according to the 
occafions and intentions of the parties. In thefe drift fettlements*. 
the eftate i$ unalienable till the firft fon attains the age of at, who, 
if his father is dead, has then, as tenant in tail, full power over the 
eftate ; or if his father is living, he then can bar his own iffue by -a 
fine, independent of the father. Cruife, 16 1, . But the father, and 
the fon at that age, can cut off all the fubfequent limitations, and dif- 
pofe of the eftate in any manner they pleafe by joining in a common 
I recovery. 'Tins, is the .origin of the vulgar error, that a tenant of 

* an eftate- tail muft have the confent of his cldeft fon to enable him 

to. cut off the incail ; for that Js neceffairy where the father has only 
a .-hfc-eftate, and his ddeft fon has the remainder 'in till. Bui t&ere 
YolAU • ■ - 4B * " ■* " : *'••"*' * * 
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m no method whatever of fecuring an eftate to the grandchildren^ 
of a pcffon, who is without children at the time of the fcttlement ; 
for the lav wity not permit a perpetuity; and lord Thurlow has 
defined a perpetuity to be M any extenfion of an eftate beyond a 
** EFc in being, and at years after." * i?r«. 30. See n- 4. Hence, 
•where in a fettlemeat the father has a power to appoint an eftate 
to or amongft his children, he cannot afterwards give tkis to his 
children in ftrift fettlement, or give any of his Ions an eftate lor 
life, with a remainder in tail to his eldeft fon ; for if he could do 
this, a perpetuity would be created by the original fettlement. 
•2, T. R. 241. 

The ftudent, who wiihes to obtain 3 clear and comprehensive 
V now ledge of this-abftrufe branch qf legal learning cannot beftow 
too great attention upon Mr. Fearne's Treatife upon Contingent 
Remainders and Executory Devifts, where it is learnedly and per- 
ipiciroufly drfcufi'cd and methodized. I have thought it proper to 
1ele& and to fubjoin here thefe important, though comraoo, <l»f- 
t mentions, as in innumerable inftanccs, from the ignorance of the 
]>erfofls employed, family fettlements, particularly in wills, hnve 
proved abortive, and the intentions of parents and Tcftators have 
teen unhappily difappointed. 

Note 4, page 174, line 18, word devife. — This limit was taken 
from the time in which an eftate may be rendered unalienable by 
?. ftric"l fettlement. An executory devifc to an unborn fon of m 
nan may be fufpendtd a few months beyond the life of the father, 
and twenty-one years afterwards by a pofthumous birth. 

Note 5, page ,175, line 7, words Jirfi devifee. — It has long been 
fully fettled that a term for years, or .any chattel intereft, may be 
4>jven by an executory devife to an unborn child of a perfon in ex* 
jftence, when, it attains the age of twenty-one ; and that the limits 
of executory devifts of real audperfonal property are precifely the . 
lame, ffarne^ .320. It is very common to bequeath chattel interefts 
to A and his illue, and if he dies without ifliie, to B. It fcems now 
to be determined, that where the words are fuch as would have 
given A an eftate-tail in real property, in perfonal property the 
fubfequcnt limitations are void, and A has the abfolute intereft : 
lmt if it appears from any claufe or circumftance in the will, that 
the t eft a tor intended to give it over only in cafe A had no ifliie 
living at the time of his death, upon that event the fubfequent 
limitation will be good as an executory devifc. See fcatne % 371. 
And ea£es referred to in 3 Ctx's P. Wms, 262. 

CHAPTER THE TWELFTH. 
CfBftute* In Severalty, Joint-Texancy, Coparcenary and Common. 

Vote I, page 182, line, a 2, words remain to tbt > fur vivor.— And if. 
p grant is made of a joint eftate to hulband and wife, and a third 
fexloft, the huibaad and *ffc fiuUl have one moiety, and the third. 
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| pcrfon the other moiety* in the fame manner as if It had been 

I granted only to two pcrfons. So if the grant is to huiband and 

| wife and two others, the huiband and wife take one third in joint- 

i tenancy. Liu. §191. 

I Note v, page 1 83, line 30, words joint- tenattcy. — This action is now 

\ perhaps never brought ; but the pra&ice is to apply to a court of 

; equity to corned an account ; which is alio the juxifdiclion gene- 

! rally reforted to, fa order to obtain a partition between joint* 

tenants, parccnors, and tenants in common. Com, Dig..Cl>sJtc. 3. V. 
6. & 4 £. Miif. 109. 

Note 3, page 184, (laft line) words can never du. — But lord Coke 
fays erprelsly, " there lriay he joint-tenants, tho' there be not equal 
\ u benefit of fiirvivorJdiip ;' as if a man let lands to A and B during 

" tbe life of A ; if B die, A (hall have all by furvivorOiip ; but if 
" A die, B fliall have nothing." Co Lit. 181. Mhe mutuality of 
furvivorfliip does not therefore appear to be the reafon why a 
corporation cannot bt a joint-tenant with a private pcrfun j for. 
two corporations cannot be joint-tenant* together ; but whepever • 
I a joint-iftate is granted to them, they take as tenants in cpxBDioat 

Co. Lht. 190. But there it no Airvivorfhip of a capital, or a ftoclc 
in trade, among merchants and traders ; for this would be ruinoua 
to the family of the deceafed partner ; and it b a legal matiro,j'/« 
1 atuefeexdi inter rxenatotes pro benefnio tommercii locum non laid. Cu. 

! JLitt. 18*. See p. 4G3. poft. 

Note 4, page 1 86, line 5, word vefed. — If u will is made by & 
joint-tenant of real nropertv, deviling his intcrtft in the premifes,. 
and after tho execution of tne will there is a partition of the cftatc> 
the ttftator's fharexannot pafe by the devife, unld* tfcere is a rt.- 
publication of tit will fubftqnetit to the partition. 3 Burr. 14 g& 

• Note 5, page 189, line 4, jrrords But in common. — An3 aifo all 
jrtrfonal property. See page 403, pefi. 

Note 6, page 189, line 20, word ycurger. — It hai been doubted 
wtiethcr the grantee of the eldeft lifter fhall have the rlrft and fols 
presentation after her death. Harg. Co.Litt. 166. But it was cx- 
1 ^rtfsly determined in favour of fuch a grantee in X Kf. 340. 

Note 7, page 189, J/aft line) woid fevent/ty — Another, and the 
moft ufiiai, n ode of cc-mpulfion is by a decree of a court of equity. 
Sec page 186. n. %. ante. 

Note 8, page 193, line 34, words imperpaiy expreffed.^An ancient 
times joint- tt nancy .was favoured by the court* of law, becauie it 
%as more convenient to the lord and mure confident with feudal 
principles ; but thofe rcafous have long ceaitd, and a joiat-rtenancy 
i* now every wherfe regarded, as lord Cowpcr fays it is in equity, t 
■■ as ail odious thing. 1 Suli, 138. In wilU the cxprduons equally to 

ke divided, jkate and Jbare uliie, rcfpeStively, between, and amongjl, have 
been held to create a tenancy in common, 2 Atk. 91. 4 Bra, xj. 
1 Cox's P. Wmu 14. 1 mould bave little* doubt but the fame con- 
ftrattmrr-would now be pot upon the wotti* fit* ally, whjgh fcean 
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peculiarly to denote reparation or dtvifion. But thofe words are 
only evidence of intention, and will not create a tenancy in com- 
mon, where the contrary from other parts of the will appears to 
be the manifeft intention of the teftator. 3 Bro. 215. 

The words equally to be divided make a tenancy in common in fur- 
renders of copyholds, and alfo in deeds, which derive their opera- 
tion from the ftatnte of ufcs. 1 P. Wws. 14. 1 Wiif. 341. a Vef. 
257. And though lord Hardwicke feems to he of opinion in 
I Vef. 165. % Vef. 157. that thefe words are not fufficient to create 
a tenancy in common, in common law conveyances, yet I am in- 
clined to think, that in fuch a cafe, nothing hut invineible authori- 
ty would now induce the courts to adopt that opinion, and to de- 
cide in favour of a joint tenancy* 

Note 9, page 194, lint ai, words egainfl him. — But adverfe pof- 
feflion, or the uninterrupted receipt of the rents and profits, is now- 
held to be evidence of aa actual oufter. And where one tenant in 
common has been in undifrurbed poffeflion for twenty years, in an 
ejectment brought againft him by the co-tenant, the jury will be 
directed to prciume an actual oufter, and consequently to find a 
yerdi$for the <Jefen<Jant» Coyifx l\1< 

CHAPTER* THE FOURTEENTH: 

Of Title by De/cent. 

Note 1, page *ot, line t3, words aft or artefMt*t*—Pnzohafc in 

law- is ufed in contraUiftinetion to defcent, and is any other iftode 
©£ acquiringL*eai property, W*. by dev.ife, and every fpficie* «tf * 
gift, and grant 5 and as the kinU taken* by prir«ha* ha* «ry. dim% > 
fercnt inheritable qualities from land tajten by 4efcent, the distinc- 
tion is important. See page 444./^. I 

Note (2, page 205, line 24, words daily diminiJbi*g+~To keep 
population without increafc or* diminution, each child nmft no* • 
produce two, but only one upon an average, that is, every one muft 
leave. another to fupply.his or her place : it is true then that every ^ 
fwo^nvuft leave two ; but every married couple muft, upon an aver- 
age, produce confiderably more than two ; for^they muft leave two 
to fupply their own places, and alfo others to fupply the great , 
number of thofe who die without contributing to the flock of 
population. But if we fuppofe the number of the fexes equal j, it % 
is then true that each individual male, and individual 'femaltvmuft ' 
" produce two upon an average ; or Sve can fay, that every woman' 
that fs born muft, upon an average, bear two children ; and confe- ' 
quently every married woman confiderably more. 

Note 3, page ao6, (fee note) words quadrvfle ratio.— The learned * 
Judge's reafoning is juft and correct ; and 'that the collateral rela* . 
tions are quadrupled in each geperation may be thus demonftratecU 
As we are fuppofed, upon an average, to have QtK bxotto eg iift«jf % , 
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the two children by the father's brother or fitter will make -two 
-coufins, and the mother's brother or lifter will produce two more, 
in all, four. How the fame reafott, my father and mother muft 
each have had four coufins, and their children are ray fecond 
coufins ; fo I have eight fecond coufms by my father, and eight by 
my mother ; together fixteen. And thus, again, I {hall have 3 * 
third-coufias on my father's tide, and 320a my mother's, in ail, 64. 
Hence it follows that each number muft be multiplied by twice two 
or four. . 

This iromenft increafe of the numbers depends upon the fiip- 
pofition that no one marries a relation ; but to avoid tiich a match, 
it will very foon be, necefiary to leave the kingdom. How thefe 
two tables of confanguiuity may be reduced. by the intermarriage 
of relations, will appear from the following Urn pie. cafe : If two 
men and two women were put upon an uninhabited ifland, and be* 
came two married couple, if they had only two children each, *. 
male and female, who intermarried, and in like manner produced 
two children, who are thus continued ad infinitum ; it is clear, that 
there would never be more than four perfons in each generation 5 
and if the parents lived to fee their great-grandchildren, the whole 
number would never be more than fixteen ; and thus the families 
might be perpetuated without any inceftuous connexion. 

Note 4, page 217, (lad line) word »i*e. — The difference of the 
computation by the civil and canon laws may lie exprefled fhortly 
thus ; the civilian* take the fum of the degrees in both lines tu> 
the common anceftor ; thcgCjLgouifts take only the number of de- 
grees in the longeft line. Hence when the canon law prohibits all 
marriages between perfons related to each other within the fevcntli 
degree, this would re drain all marriages within the 14th degree of 
the civil law. In the 1 vol. 46 u n. a. it h obferved, that all 
marriages are prohibited between perfons who are related to each 
other within the third degree, according to the computation of the 
civil law. This affords a folutiop to the vulgar paradox, that fir ft 
coufins may marry; and fecond coufins cannot. For firft coufina 
and all coufins may marry by the civil law ; and neither firft nor 
fecond coufins can marry by the, canaa law. But all the prohibit 
ttons of the canon law might have bceu difpenfed with. It is faid* 
that the canon law computation has been adopted by the law of 
England ; yet I do not Know a finglc Jnftance in winch wc have 
occafion to refer to it. But the civil law computation is of great* 
importance in ascertaining who are entitled to the adminiitration* 
and to the distributive fhares, of intefUtc perfonal property. See 
/3/?, 508. 519. 

Note 5, page ao8, (laft line) words fii/tkumovs fon.-~'B\xt befides *!* 
cafe of a port humous child, if lands are given to a fun, who'dks, 
leaving a filler his heir ; if the parents have, at any diftance of 
time afterwards, another fon,this fon {hall deveft the defcent upon 
the After, and take the eftate as heir to his brother. Ca. iJtt. it. 
jD«#. & Siud. 1 Dal. e. 7. So tlie lame cfUtc may be frequently 
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derated by die fnbfequent birth of mater preemptive heirs, be* 
fore it fixes upon an heir apparent As if an eftate is given to an * 
only child, who dies, it may defceftd to an aunt, who may be ftripped 
of it by an after-born uncle, on whom a fubfequent filler may 
enter, and who will again be deprived of the eftate by the birth of 
a brother. 

It feems to be determined, that every one has a right to retain 
-fhc rents and profitstwhick accrued whilft he was thus legally po£» 
foiled of the inheritance. Harg. Co, Lift. ix. % Wilf, 526. 

Note 6^ page 109, (laft line) words facit JHpitem. — See examples 
of tbis, page 431, note, /g/f . 

Note 7, page an, line $$, word gravitation. — However ingenious 
and fatisfactory thefe reafons may appear, there is little confiftency 
in the application of them ; for if the father does not fuccccd to 
the eftate, becaufe it muft be presumed that it has patted him in 
the courfe of defcent, the fame reafon would prevent an elder 
brother ftom taking an eftate by defcent from the younger. 

And if it does not pafs to the father, left the lord ihould have been 
attended by an aged decrepit feudatory, the fame principle would 
be foil ftronger to exclude the father's eldeft brother from the in- 
heritance, who is now permitted to fucceed to his nephew. The 
father may take his fon's eftate by an J intermediate defcent ; for if 
the fon ha3 neither iffue, nor brothers or lifters, the eftate will 
dtfeend to an uncle, or fome 'collateral refation,to whom the father 
may be the next heir. But' in fome cafes the father or mother may 
inherit' immediately" from a child. AncV this may happen * when-' 
either the fiufband or wife is heir to the other- As if the hufhand i* 
freir to the wife,- and (he dies feifed of an' eftate, which defcends ta 
an only child, if that child dies without iffue, the father will take* 
the eftate by an immediate defcent, agreeably to the maxim, que da* 
ihlxriter al per:, doit inkeriter alfihe ; yet in this cafe he does not in- ! 
her it as father, but as a collateral kinfman. See fuch a cafe, * P. 
Wi*s. 613. The ftudent muft be careful to recollect that the rule* 
*f fucceffion to inteftate perfonal property are very different front 
thefe rules of defcent of real property and hereditaments. For if 
a child dies inteftate without wife or iiTue, his father will take the 
whole of his perfonal property ; and if there be no father livings 
the mother will have an equal {hare with the brothers and lifters. 
See page 520./^?. 

Note 8, page a 1 6, line 28, words which of them he fleajes.— -The 
king in the cafe of coparceners of a title of honour, may direct 
which one of them and her iflue fliall bear it ; and if the iffue of 
that one become extinct, it will again be in abeyance, if there are 
defendants of more than one fifter remaining. But upon the- 
failure of the iflue of all, except one, the defcendant of that one- 
being the fole heir, will have a right to claim, and to aflumc the 
dignity; 

There are inftances of a title, on account of a defcent to females* 
being dormant, or ia abeyance, for many ceaturiu. Hatg* Co\ 



Chap. 14. ivnn/ Chretien's noses. 27 

Lord Coke fay*, there is a^Kfficrencc « an office of honour, which ' 
fhall be executed by the hufband or drpsty of the eldeft. J*. Yet 
when the office of great chamberlain had descended to two fitters * 
eohcirefles of the duke of Ancafter, one of whom was married to 
Peter Barrell, efq. the judges gave it as their opinion in the houfe.' 
of lords, " that die office belongs to both lifters ; that the hulbaad 
44 of the eldeft is not of right entitled to excoute it ; and that both • 
«' fiftees may execute it by deputy, to lie approved of by them ; 
•* fuch deputy* not being of a degree inferior to a knight, and to be 
•* approved of by the lung." J&\ et Jounu D«w. Froe* May 25, 1781. 

Note 9, page a 30, line 18, words of tbh yfrwily.— To be of the 4 
blood of Geoffrey, is either to be immediately descended from him, 
or be defcended from the fame couple of common anceftors. Two 
perfons are cwtfanguinei or are of the blood (that is, whole blood) of 
each other, who are defcended from the feme two anceftors. 

The heir and anceftor mutt not only have two common anceftors- 
whh the original purchafer of the eftate, but muft have two com- 
mon anceftor*. with each other ; and therefore if the fon purchafe*. 
hinds and dies without uTue, and it defecads to any heir on the pare 
of the father, if the line of the father fhould afterwards become 
extinct, it cannot pafs to the line of the mother. Halts Iliji. C. Z. 
246, 49 £. 3. 12. And for the fame reafon if it fhould defcend. 
to the line' of any female, it can never afterwards, upon failure of. 
that line, be transmitted to the line of any other female, for accord- 
ing to the next rule, viz. the Hxth, the heir of the pexfon lad feifed, 
muiji be a collateral kinfman of the whole blood. 

Ngte 10, page 2*2, line 40* words fatbwt fat for.-— Hence th©- 
expreiEon heir at /*w, mud always be ufed with a reference to a 
fpecific eftate ; for if an only child has taken by defcent an eftate 
from his father, and another irom his mother, upon his death with- 
out iflue, thefe eftates will defcend to two different perfons : fo alio 
\i his two grandfathers and two grandmothers. had each an eftate, 
which defcended to his father or mother, whom I fuppofe alfo to. 
be only children, then, as before, thefe four eftates will defcend to> 
four different heirs. 

*• Note XI, page 424, line 7, words yerr* rtfrefeniafionis -—This i» only 
true in the paternal line ; for when the paternal and maternal lines 
are both admitted to the inheritance, the moft remote collateral 
kinfman ex parte paterna^ will inherit before the neareft ex part t mo* 
terna. See p. 239./^?. 

Note 12, page 225, line to, words in infinitum, — The Editor con- 
ceives that the true and only way of afcertaining an heir at law in 
any line or branch, is by the rc'prefentation of brothers or fitters in, 
each generation, and that the introduction of trje computation o€ 
kindred, cither by the canon or civil law, into a treatife upon 
defctnts, may perplex and can never affift ; for if we refer this 
fixth rule either to the civil or canon law, it will in many mftances 
be erroneous. It is certain that a great-grandfon of the father's 
brother will inherit befote a fou of the grandfather s brother 3 yet- 
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the Utter it the **** collateral Ktfman according to both the canon 
and civil computation ; for the former is in the fourth degree by 
the canon, and the ilxth by the civil- law ; the latter is in the- third 
by the canon, and the fifth by the civil ; but in the deictnt of real 
property the former mud be preferred. 

Note 13, page aa8, line 3, words a&umtlj frizeJ*— Of fome in- 
heritances there cannot l>e a fcifin, or a poffej/k fratris ; as if the 
ddeft brother dies before a presentation to an advowfon, it will 
defcend to the half-brother as heir to the perfon laft feized, and 
not to the fifttr of the whole blood. 1 Bum. Be, xi. So of re- 
%eriions, remainders, and executory devifes, there can be no feifiu 
or pajfeffio fratris ; and if they are referred or granted to A and his 
heirs, he who is heir to A when they come into pofle0ion,is entitled 
to them by defcent ; that is, that perfon who would have been 
heir to A, if A had lived fo long, and had then died actually feifed. 
ft Wratt 256. Btar*e> 448. % Wilf. 39. 

Note 14, page 231, line 3 s, words and a tbtke. — This ought to be 
twice \ for the half brother has one chance in two, the great uncle 
one in four ; the chance of the half brother is therefore twice 
better than that of the great uncie. 

• Note 15, page 233, line a a, words auxiliary proof. — And alfo in 
titles of honour half blood is no impediment to the defcent ; but a 
title can only be tranfmitted to thole who arc defcended from the 
firft perfon ennobled. Co. Litt. 1 j. Half blood is alfo no ©bftruo 
tlon in the fuccenion to perfonal property. Page $o%pofL 

Note 16, page 236, line 31, words me U tfetermitie.~>The learned 
Judge has exerted great ability and ingenuity in apologizing for 
the exclufion of the half blood. But whatever learning or eloquence 
may be difplayed in its favour. I conceive nothing more in eftttk 
can be faid for it than this, viz. that if the half blood was univerfally 
admitted to inherit, an eftate might paf» out of one family into 
another, between whom there was no union of blood. As where 
a fon inherits an eftate from his father, t»nd his mother marries 
again and has a child by her fecond hufband ; if this child could 
inherit from its half brother, it would acquire the tftate of the firft- 
huiband, to whom it is not related by blood ; and in order to avoid 
this inconvenience, the half biocd is unircrfally excluded. But 
furtly nothing can be more cruel or contrary to our notions of 
propriety and confiftency, than to give the tftatt to a diftant rela- ^ 
tion or to the lord, in preference to a half brother, either when it 
has defcended from the common parent,, or when the half brother 
has himiclf a*c quired it. 

A cafe was determined in the common pleas, a few years agpv 
under the 'following cir cum (lances : A father died inteftate leaving 
two daughters by his firft wife, and his fecond wife pregnant, who 
was detivercd of a fon ; this infant lived only a few weeks ; and 
it was held, that as the mother had r elided upou one of the father's 
cftates, and had received rent for others after the father's death* 
flie being the guardian in toe age of the infant, this amounted to a 
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legal fcifin in him, and of confequence hi* two filters coaler not in*- 
herit, but the eftate defcended perhaps to a remote relation*. 
3 JVUf. 516. It is ftrange, that the difcuffion of that cafe did not 
procure a repeal of thi3 law, which, the Editor cannot but think, 
is now totally inconfiitent with the fpirit and equity of our fyftem 
Of jurifprudence. • 

Note 17, page 240, (laft line) words yoln Stilus deceafe. — Some 
profeffionaJ gentlemen have not been fatisfied with the learned 
Judge's arguments for h*s preference of n° 10 to n° n ; and an 
ingenious and able defence of the contrary doctrine has been pub- 
lifhed in anfvver to the learned Commentator by Mr. Ofgood. The 
late learned Vinerian Profeflipr has alfo declared, that he cart 
*« by no means accede to this opinion of Sir William Blackftone/"' 
a Woodd. 262, But from the confideration which I have beftoweci 
upon the fubject, I entirely concur with the learned Judge in giving- 
a preference to n° 10 before n° n. 1 am ready to admit, that 
fome of the reafons adduced to maintain this doctrine, cannot be 
fupported ; but It docs not follow that a doctrine is erroneous, be- 
caufe, out of a number of arguments in its favour, fome of them 
are not unanfwerable. But the principal grounds, which the' 
Editor relies upon, are the following, viz. that the rule laid down - 
by the learned Judge, is part of a confident and certain fyftem, by* 
which we can immediately difcover the heir to any inheritance ;- 
if we deviate from it, we are foon bewildered amidft uncertainty,' 
inconflftency, and confufion ; and when the law of defcents is not 
called in to make a provifion for a man's family and his near rela- 
tions, in whtch both our reafon snd feelings, however 'we may wifli 
to divide the inheritance into different portions, correfpond with l 
the lit w, it is then entirely jttrh fofitivr, and" its only object 19 
certainty, by which -aniiety and litigation* among a number of* 
c&*nr>«nta of -aniint*ftate*s eftate, nfay be Aipprefied. But the law 
of defcents h cftabliftied beyond all poffibih'ty of controverfy, till* 
we-fearch fcr an heir amorfg great uncres, and fecond and third 
fottfms. 'And ; btt*eenthefe, and ftill mote remote relations, it is ' 
of infinitely greater concern to the public to fix a rule which can 
in flantly inform us who is the heir, than to attend to any petty 
c«mffderations of propriety, 'up ho ought to be the heir. It is fully 
fettled* m the cafe of Cierc ' and Brooke, JPlrwd. 450. that the 
toother of- a grandmother, Or his rejpreientative, (hall be preferred 
in the deferent of a newly purehaftfl eftate to a brother of a mother," 
ot"his n |>rcfcntative; and this i3<a'IaW which is- certainly contrary: 1 
to our natural wiffics and fei>timenrs ;but it does little violence to ' 
ouf feelings to poftpbne the brother of a grandmother to the brother 
of a great-grandmother, and fo in fucceffion. If the grandmother * 
istnore worthy than the mother,* becaufc related by one male '' 
blood, and the mother by none,* the great-grandmother, as is well 
obifervcd by the editor of Ptowden,<oiight to be ftill more worthy*' 
being related by two male bloods. And whatever may be the 
principle, which operate* 'fo powerfully as to carry the eftate pit ' 
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the mother to the grandmother, ought to prefcrve its confiftency, 
and to carry it alio from the grandmother to the great-grandmother. 
But certainty is of much greater importance than confiftency and 
fymmetry ; and if we have no other rule among heirs through 
females beyond the mother than proximity, what h^ve we to'aflift 
and guide us : when there are defcendants of a number of female 
anccftors or of anceftors through females of equal proximity ? For 
if io is not to be preferred to u, what principle can we iind to 
determine between ic, 12, and 13 ? They have all an equal claim 
by proximity. The fupporters of proximity will not be fo bold as 
to fay that they fhall be coparcenors, or tl»at they (hall run a race, 
and one fliall gain the eftate by occupancy. If we go a ftep higher, 
we flrali find the defendants of the brothers of Anne Godfrey, • 
William Smith, Jane King, Tliomas Kcirpr, Sarah Browne, Charles 
Holland, and Mary Wiffon, have all the fame pretentions ; and 
we may eafily iuppofe alfo 15, 31, or any other number of claim- 
ants, without any clue whatever to determine the priority of their 
proximity. But according to the rule laid down by the learned 
Judge, no two cafes can polUbly be produced, but we can deter- 
mine inftantly which has the prior right by defcent. Moreover a 
fcudum novum is et nfidered as afsvt/um anti^vuwt, or a feud of indefi- 
nite antiquity ; and if it had achially descended, which we may 
iuppofe, from Walter or George Stilts, then the heirs by their 
vives, and the wives of their defcendants, would all have been en- 
tirely cut off ; and therefore it is not unreafonable, or, at leaft, 
inconftfttnt with that fuppofition, that an heir on the part of a 
wife of a more remote anceftor of the St i lefts, fhould be preferred 
to the heir on the part of a wife of a nearer anceftor. 

if then the plan of descents, laid down by the learned Judge* be 
cftahiilhed, it may be explained by the fcheme fubjoincd, which 
will determine the heir at law in all cafes that can pebbly be put 
or devifed. 

In tracing the heir downward!:, in the descending line, no diffi- 
culty can ever occur. But in the fcheme annexed, -I frpnofe the" 
pi oj( fitus to die without ilTue, and without brothers or ufteis.fciztd 
of an eftate Uy pur chafe ; and I fuppofc A, B, C, D, &c. to 5t, to 
be his father, grandfather, &c. his lineal anceftors of the fame 
name ; and a. b, c, d — z, to be their wives refpec*lively, who are 
not neceHarily related to each other. To find then the heir of the 
propofitus, we mufl inquire for the lineal heir or reprefentative of 
the eldeft brother of A the father 1 then for the reprefen^uiveoi* 
the fecond, third, &c but if A had no brothers, Jhcnjor hjs utters 
and their representatives ; if none cm. be fouftd, we mufl in lilfe 
manner have recourfe to B, and io on to C ; and if we find a 
reprefentative of 111, the el deft brother of C, he is the n«nr at Ia# 
to the inteftate, and will inherit before the reprefentatives of the 
brothers of D, £, F, &c. And thus we are to go back through the 
lineal male anccftors of tfie inteftate ; but if in going tip to Z,or ta 
any indefinite diftance, we can find no heir. ifiuing from the male 
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anccftora, we muft then have recourfe to the females ; but 1n this 
refcarch, we muft begin at the other end, and pnrfiie a different 
direction. We muft inquire firft, whether a, the wife of one of the 
remotcft mate anceftors of the propofitus, had a brother or fifter 
leaving a reprefentative ; for if fo, he will be the heir of the pro- 
pofitus ; if we fuppofe 14, 6, 3$ to be the refpeclive brothers nf 
the wives, then the descendants of 24 will inherit before thofe of 
6 ; and for the fame reafon, thofe of 6 before thofe of 3. If a had 
no brother or fitter leaving ufae, but has collateral relations descend- 
ed from her anceftors, one of thofe muft be preferred to any- heir 
on the part of f, e, d, &c. and to difcover fuch an heir of z, we 
muft put 2 in the place of the propofitus, and inquire for the re* 
preventatives of the brothers and lifters of her male anceftors, and 
then of their wives as before, and fuch an heir of % will inherit be- 
fore the heir of d, e, b, and a ; and for the fame reafon their heir* 
refpe&ively will have a preference as we come down to a. This 
' table, the Editor conceives, is not difficult to be comprehended, 
and will determine immediately the priority of relations ever fo 
remote, if their pedigrees can be traced. 

It muft he remembered, that if it is known that the eftate ha* 
defcended from £ to the propofitus, then none of the heir* of e, d, 
c, b, a, can ever be admitted ; and if it has defcended fiom one of 
the wives, via. f, then, as before, the heirs of e, d, c, b, a, are ex* 
eluded, and alfo the collaterals of the male anceftors above £ ; and 
if no collateral of E, I), &c. fs descendants can be found, then t» 
find her heir, fhe muft be put in the place of the propositus in the 
table. The ftudent muft alfo obferve, that' if an eftate, of which 
the propofitus is the purchafor, ftiould defceud to a reprefentative 
4>f a brother of C from the propofitus, upon failure of that branch, 
it may afterwards pafs to a representative of a brother of F, and To 
upwards in the male line ; but being once in the line of VI, the 
female branches, f, e, d, &c. are cut off, for they are not related by 
blood to F ; but, upon failure of that line, it is ftill tranfmifEble ro 
the lines of the females above j for their collaterals would be re- 
lated by blood, or will have a common anceft;>r with F ; and this 
is another ftrong argument in fupport of the dodtrine, that the 
remoter females fhould be preferred to the nearer ; for this may 
be presumed to have been the progrefs of the eftate in its dtfeent 
from the propofitus. When alfo it partes from the male into any 
female line, it cannot afterwards pafs into any other female line, far 
they arc not related to each other by blood. See n. 9. p. 223. 

CHAPTER THE FIFTEENTH. 
Of Tttlt by Purthafi % and frjt hy Efileat. 

Note, I, page «4 1, liee 26, words Jkall take ty pvrcbafe.*-+\ mail 
Tiaving two daughters his heirs, devifes his lands to them and their 
feeirs, and dies, They fliall take by purchafe a* joint- tenant* ; f«r 
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the eftate of joint-tenants, and tenants in common, is different in it* * 

nature and quality from that of coparcenors. Cro. Eliz. 431. 

Note », page 24*, line 23, words to a fee fmple, — See anU> p. 17 j. 
fc. 3- 

Note 3, page 146, line 31, word granted. — In the great cafe of 
Burgefa w. Wheate, lord chancellor Nor thing ton determined contrary 
to the learned opinions of lord Mansfield and of Sir Thomas Clarke, 
m after of the rolls, whofe afliftauce he had requefted, that where a 
eejlui que trufl dies without heirs, thctruft does not efcheat to the 
ijrown, fo that the lands may be recovered in a court of equity hy 
the king, but that the truike {hall hold them for his own benefit. 

* Bl. Rep. 123. « ! 

- Note 4, page 157, line 8, words \i Wm. $<L e. 4. — This act was 
repealed by the 18 Geo. III. c. 6. fo far as to permit fuch Roman 
catholics to inherit real property, as would take the oath of allegi- 
ance prefcribedin the ftatute ; which is the fame oath that is tli- ] 
rec3*d to be taken hy the 31 Geo. III. c. 3a ; which has repealed j 
all the other odious reftri&ions upon thofe who profefs the Roman ] 
icatiholic religion. • 

CHAPTER THE SIXTEENTH. ■• j 

. Of Title ly Occvpancy. \ 

Note 1, page 259, line 23, words f pedal ouvfanU — That is, where 
it is not granted to a man and lis bars. 

Note a, page 260, line ao, words the firfi occupant, — Lord keeper 
Harcouit has declared, there is no difference iince the 19 Car. II. 
c. 3. between a grant of corporeal and incorporeal hereditaments 1 

pur auter vie ; for by that ftatute every eftate pur after vie is made j 

devifeable, and if uct devifed, it fliall be aflets in the hands of the « 

heir, if limited to the heir ; if not limited tc the heir, it fliall go to 
the executors or admin id rat or s of the grantee, and be aiTets in their 
hands ; and the ftatute in the cafe of rents and other incorporeal 
hereditaments, does not enlarge, but only preferve the eftate of the 
grantee. J*. Wms. 264. In p. 113, ante,\t is faid.that an eftate pur 
outer 'vie cannot be entailed ; yet if fuch an eftate be limited to A 
in tail, with remainder to B, thefe limitations are defignations of 
the perfons who fliall take as fpecial occupants ; but any alienation 
of the qua ft tenant in tail will bar the intereft of him in remainder. j 

«€€ C«x P. Wms. a66. 

CHAPTER THE EIGHTEENTH. ! 

Of Title ly Forfeiture. 

* Note 1, page *74> line 9, words be void.— Lord Hafdwfcke has 
declared, fince this laft mortmain acSfc, that " there is no reftrietioa 

* whatfoever upon any one, frpm leaving a fum of money by will # 
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*< or any other nerfonal eftate, to charitable ufes ; provided it be to 
" be continued as a perfonalty, and the executors or truftees are 
"not obliged, or under a neceflity of laying it out in land, by vir- 
" tue of any direction of the teftator for that purpofe." 2 Burn. 
£c. 509. tit. Mcrtm. 

Money left to repair parfonage houfes, or to build upon land 
already in mortmain, is held not to be within the ftatutc. I Bro. 444. 
"But a legacy to the corporation of queen Anne's bounty, is void; as by 
the rules of the corporation it muft be laid out in land. 1 Bro. 13. 

Note 2, page^S, line 15, -words filiotvj or fiudents. — That is, of 
one moiety of the ft u dents in thofe colleges, in which there are 90 
perfons ityled fellows. The. advowfons annexed to headships are 
not to he computed. S. 5. > 

Note 3, page 276, line 29, words the crown — If a right of lapfe 
accrues to the bifhop and he dies, or is tranflated before he avails 
hirrtfelf of it, the right of prefentation to the lapfed benefice does 
not pafs to the king,' like the vacant patronage of the fee, but to 
the guardian of the fpiritualities. Gibf. 770. 

Note 4, page 278, line jo, words by way 0/ lapfe. — See tYoL p. 
414, 415, notes 33 and 37.' ' , 

Note 5, page 279, line T2, words by gift or promife. — The words 
of the flatute are " for any fum of money, reward, gift, profiteer 
•« benefit ; or for any promife, agreement, grant, bond, covenant of 
u or for any fum of money, reward, gift, profit, or benefit." ' 

Note 6, page 479, Jine 34, words face ofjhcfatutc. — Lord Hard- 
wicke was of opinion, that the fole of an advowfon, during a va-' 
cancy, is not within the ftatute of fimony, as, the fale of. the next 
prefentation is; but it is void by the common law. Amb. 268. 
See p. 22. ante, n. 1. ' t 

Note 7, page 279, line 37, words of queen Anne.— It has been 
determined, that the purchafc of an advowfon in fee, when tne 
incumbent was upon his, death bed, without any privity of the 
clerk who was afterwards prefented, was not fimoniacal, and would 
not vacate the next prefentation. 2 Bl. Rep. 1052. 

Note 8, page 280, line 26, words without proof — In the gre^at 
cafe of the biihop of London v. Ffytche, it was determined by 
the houfe of lords, that a general bond of refignation is fimoniacal 
and illegal. The circumftances of that cafe were briefly thefe : 
Mr. Ffytche the patron prefented Mr. Eyre his clerk, to the bifhop 
of London for inftitution. The bifhop refufed to &dmit the pre- 
fentation, becaufe Mr. Eyre had given a general bond of refigna- 
tion ; upon this, Mr. Ffytche brought a quare impedit againft the 
bifhop, to which the bifhop pleaded, that the prefentation was 
fimoniacal and void, by reifon of the bond of retignarion ; and 
to this plea Mr. Ffytche demurred. From a feries of judicial 
decifions, the court of common ple.is thought fhemfelves bound to 
determine in his favour ; and that judgment was affirmed by the 
court of king's bench ; but thefe judgments were afterwards reverf- 

Vol. II* D 
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ed by the houfc of lords. The principal queftion was this, Ws. 
whether fuch a bond waia renvarm\ gift, profit t er benefit, to the patron 
tinder the 31 Eliz. c. 6 : If it were fo, the ftatute had declared the 
prefentation to be firaoniacal and void. Such a bond is fo mani&ft* 
\y intended by the parties, to be a benefit to the patron, that it is 
farprifing that it (hould ever have been argued and decided that it 
was not a benefit within the meaniog of the ftatute. Yet many learn* 
cd men are diffatisfied with this determination of the lords, and are 
of opinion that their judgment would be different, if the queftion 
were brought before them a feoond time. But it is generally under- 
stood that the lords, from a regard to their dignity, and to prefervc 
a confiftency in their judgments, will never permit a queftion which 
they have once decided, to be again debated in their houfc. With 
refpect to the influence which the judgments of the inferior courts 
ought to have upon the houfc of lords, the Editor conceives a dif- 
tinction may be fuggefted between cafes arifing merely upon the 
common law, and cafes which depend upon the conftru&ion of a 
ftatute. A feries of decifions in the courts are the beft evidence we 
can have of the common law ; and the lords cannot find any ade- 
quate authority to oppofe to thefe decifions, or which would jufti- 
fy their reverfal : but upon the conftruction of a ftatute, where 
we have no reafon to fufpect any variation from the original, they 
fcem as fully competent to determine a queftion, after any number 
of decifions upon it in the courts below, as after thefirft ; and the 
length of the feries can operate no farther than as an object of gen- 
eral convenience. 

In this view of the fubject, it is not inconfiftcnt to approve of the 
judgment of the lords in the cafe of refignation bonds ; and at the 
Came time to condemn their judgment in the cafe of Reeve v. Long, 
(See p. 17 a, mnte t n. 1.) where their humanity led them to relax the 
ievcrky cf the law. The cafe of the bi(hop of London v. Ffytche 
is reported at length in Cunningham's Law of Simony, p. 52. 

But in a late cafe where a bond was given to refign a rectory, 
when the patron's fon came of age, and before that time, to refide, 
and to keep the chancel and rectory in repair, as this cafe differed 
from the former, and it was underftood that it was intended to car- 
ry it up to the houfc of lords, it was decided by the court of king's 
hench in favour of the bond, without an argument. 4 T. R. 359 
& 78. 

Note 9, page 18 1, line 4, words the incumbent. — Tn an action by the 
incumbent for the ufe and occupation of his glebe, the defendant 
cannot give in evidence the fimoniacal prefentation of the plaintiff. 
5 T. R. 4. But it maybe given in evidence by a defendant who is 
fued for the tithes. Hob. 168. 

Note 10, page 481 , line ax, words is toafie. — The law upon this fub- 
ject has been relaxed ; for during the term the tenant may take a- 
way chimney-pieces or wainfcot, which he has put up ; but not 
after the term, for he would then be a trefpaffer. 1 Atk. 477. A fire- 
engine erected by tenant for life (hall go to his executor. 3 Atk, 
xj. But the rule is different between the heir and executor, with. 
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regard to fixtures upon the inheritance that defcends to the heir. 
A £1. 258. 

Note it, page 281, line 27, words accident of this find.— But if a 
leflec covenants to pay rent, and to repair, with an exprefs excep- 
tion of cafualties by fire, he may be obliged to pay rent during the 
whole term, though the premifes are burnt down by accident, and 
never rebuilt by the lefibr. t T. if. 3 40. 

Note 1 2, page 281, line 32, words part of the inheritance. — If during 
the eftate of a mere tenant for life, timber is fevered either by acci- 
dent or by wrong, it belongs to the fir ft perfon who has a vefted ef- 
tate of inheritance. But where there arc intermediate contingent 
effaces of inheritance, and the timber is cut down by a combination 
between the tenant for life and the perfon who has the next vtfted 
eftate. of inheritance ; or if the tenant for life has himfclf fuch eftate 
and fells timber ; in thefe cafes the chancellor will order it to be pre- 
served for him who has the firft contingent eftate of inheritance 
under the fcttlement. 3 Co*'* P. Wms. 267. 3 Woodd. 400. 

Note 13, page 283, line 19, words /or -wajle committed. — A tenant 
for life without impeachment of wafte has as full power of cutting 
down timber, and of opening new mines for his own ufe, ai if he 
had an eftate of inheritance ; and it in the lame manner entitled to 
the timber, if fevered by others, x T. Ji. 56. Harr. C*. Liijt, 220. 
But although fuch a tenant for life may commit wafte for his own 
benefit, yet he may be retrained by an injunction out of the court 
of chancery for making^etf and difimcHon upon the eftate. Thi* 
diftinclion was firft introduced in the cafe of lord Barnard, who 
was tenant for life without impeachment of wafte, with remainder 
to his eldeft fon in tail ; and having conceived a difpleafure againft 
his fon, from motives of fplecn, began to pull down the family 
manfion Raby Caflle 5 but he was retrained by the chancellor, and 
ordered to repair it. % Fern. 738. Since that cafe, fuch a tenant 
has been re drained from cutting down avenues and ornamental 
timber in pleafure grounds, and alfo young trees not fit for timber. 
1 Bro. 166. 3 Bro. 549. See alfo 3 JVocdd. 339. etfeq. where this 
subject is folly and learnedly treated. 

Note 14, page 283, line 22, words not •within the fidtutcs. — See 
page 128. n. 3. ante. 

Note lj> P*g c *86, * me 3 1 * words bankruptcy committed. — If the 
wife of a bankrupt has lands before marriage, uniefs they arc fet- 
tled upon her for her feparate ufe, the hufband** intereft in them 
fliall be fold, fo that the wife can have no farther enjoyment of 
them until flie furvives her huiband. 

CHAPTER THE NINETEENTH. 

Of Title by Alienation. 
Note x, page 190, laft line, words preftmX intet ^.— A covenant for 
a valuable consideration to fettle or convey a poflibilky, when it 
urifea, will be enforced in equity. JFanbL Tr.ofJBf. 2,0a* 
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Note 4, page 191, line 15, words reffraht if.— tfi Cro. Eli«. 398, 
the opinion of Fitzherbcrt is denied to he law, and de uon fane mem- 
cry held to be a bad plea to an action of debt upon an obligation. 
See much learning refpecling lunatics, collected in Mr. Fonblan- 
que's edition of the Trcatife of Equity, p. 40, & feq. 

• Note 3, page 293, line 18, word merchandise. — It feems that he 
has not even this exception in his favour, ffatg. Co. Lift. 2. 

CHAPTER THE TWENTIETH. 

Note 1, page 296, line 36, words grantor JbimfeJf.—Th\s I conceive 
is only tint of a bargain and fale ; for " herein it is faid to differ 
" from a gift, that this may be without any cc nil deration or caufe 
"at all ; a.id that hath always fome meritorious caufe moving it, 
"and cannot be without it." Step. Touch. %%i. But otherwife a 
voluntary conveyance is good both in law and equity. Tr. of Ef. 
i. 1. c. j. f. %. It uftd to be thought, if a perfon made a voluntary 
^rart cf lands, although he could not refume them himfelf,yet if he 
i-fterwarni made ar.of !icr conveyance of them for a valuable confid- 
' ration, ihat trie rli fr'graht would be void with regard to this pur- 
chafor under the 27*E!?z. c 4/ But is was determined by lord. 
Mansfield and the court, that there muft be fome circumftance of 
fraud to vacate the f.rft conveyance, the want of confideratioiv 
rdone J rfot being not fufticient. Cotvp. 705. 

But if a p'erion is indebted' at the* time of making a voluntary 
grant, or becomes fo foon afterwards, it will be considered fraud-. 
ulent and void with refpedt to creditors, under the 13 Eliz. c. 5. 

And if a pcrfon makes a voluntary grant, and afterwards becomes 
bankrupt, whether he was indebted or not at the time, it will be 
void by 1 ]*c. c. 15. and the efi;<tte granted may be conveyed by 
the commillioners to the ailignees for the benefit of the creditors. 
1 A:i. 93' 

Note '.'., pnje .'204,Jl:lie 16, words than any warnartty. — The exec- 
utors and adminiitrators are bound by every covenant without be* 
ing named, unltft it is fuch a covenant as is to be performed per- 
ibiirillv by the covenantor, and there has been no breach before 
his death. Cto. Eliz. $$$• * 

Note 3, prige 319, line 26, words of time. — By various acts of 
p'-.i!iamf lit, and alio frequently by private fettkments, a power is 
granted of nicking lcafcb in poftcflum, but not in revcruon, for a 
certain term ; the object being that the eltate may not be incumber- 
ed by the a dr. of the party beyond a fpecific time. Yet perfons, who 
\\?A this limited power of making ie<tfes in pofTeffion only, had fre- 
quently demifed the premifes to hold from the day' of th: date ; and the 
couits in ieveral isifrance* had determined that the words/raw th» 
day oft&t date excluded the day of making the deed ; and that of con- 
fluence tht.ie were leaies in revernon, arid void. But tfeis queftioa 
feiivii:u been brought again before lord Mansfield and the court of 
king 's bench, that learned lord proved, with his ufufcl ability^ 
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that from the day might either be inclufive or exclufive of the day ;• 
arid therefore that it ought to he conftrutd fo as to effectuate thefc 
important deeds, and not to deftroy then*. Pugh v. Duke of Leeds* 
Crwj>. 7 14, 

Note 4, page 311, line »3, words refined in money.— The price of 
a quarter of -wheat being at prefent near 50*. and the colleges receiv- 
ing a quarter of wheat, or its value, for every 13*. \d. which they are 
paid in money, it follows that the corn rent will be in proportion 
to the money rent nearly as four to one. 

But both thefc rents united are very far from the prefent value. 
Colleges, therefore, in order to obtain the difference, generally take 
a fine upon the renewal of their leafes. It was a great object to 
colleges to reftrain thole in pofleffion from making long leafes, and* 
impoverishing their fucceflbrs by receiving the whole value of the 
lcafe by a tint at the commencement of the term. 

The corn rent has- made the old rent approach in fome degree 
nearer to its prefent value; otherwise it fhould feem the principal* 
advantage of a corn rent is to fecure the leffbr from the effect of a 
fadden fcarcity of corn* 

Note 5, page 326, line 33; words eeafi anile «©«/.— In a late cafe 
it was determined, where an incumbent had leafed his rectory, ami 
had been afterwards abfent for more than eighty days in a year, 
that his tenant could not maintain;- an ejectment againft a ftranger/ 
who had got into poffefilon without any right or ritle whatever. 
% T. A. 749, 

Note 6, page 343, line x, words any one year*- -If the curate lcafe* 
over, the leafe will become void by his abfence ; but not by the- 
abfence of the incumbent. Gibf. 740* 

Note 7, page 317, line 3, words place of the aJtgnor.—Thls is far 
from being univerfallv true ; for there are a great variety of dif* 
tinctions when the affignee is bound by the covenants of the affignor 
and when he is not. '£he general rule is, that he is bound by all' 
covenants which run with the land ; but not by collateral cove- 
nants, which do not run with the land. As if a leffee covenants for 
Himfelf, executors, and adminiftrators, concerning a thing not iiv 
exigence, as to build a wall upon the premifes, the affignee will not' 
be bound ; but in that cafe, the affignee will be bound, if the leffce 1 
has covenanted for himfelf and affigns. The affignee in no cafe is 
bound by the covenant of the leffee, to build a houfe for the leffor 
any where offthe premifes, or to pay money to a ftranger. Spencer *«> 
cafe, 5 Co. 16. The aflfgnee is not bound by a covenant broken 
Before affignment. 3 Burr. 1171. See Com. Dig. Covenant. But if 
an underleafe is made even for a day lefs than the whole term, the 
vnderlelTee is not liable for rent or covenants to the original leflee", 
like an affignee of the whole term. Doug. 174. 

Note 8, page 336, line 1 1, words cefluy que ufe. — Tt is the practice 
to introduce only the names of the truftee and the cejiui que Uuf ,• 
the cftate being conveyed to A and his heirs, to'thfc ufe of A and* 
D * 
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his heirs, in truft for Band his heirs; and thus this important 3 

ftatute has been effectually repealed by the repetition, of half a \ 

dozen words. 

Note 9, page 336, line 23, words perform the truft. — I fliould be 
inclined to think that the cafe as expreffed by the learned Judge ' : 

would be conftrued an ufe executed by the ftatute. In the author- 
ity referred to in Eq. Ca. Abr. 383. the truftees were "firft to pay 
legacies and annuities, and then to pay over the furplus to a mar- 
ried woman for her feparate ufe. To prevent a truft from being 
rxecuted by the ftatute in cafes of this kind, it fetms neceflary 
" \ hat tiie truftees ihould have fome control and difcretion in the ap- 
plication of the profits of the eftate, as to make repairs, or to pro- 
vide for the maintenance of the cefui que truft. 1 Bro. 75. % € T. R. .. 
444. Where there is' no fuch fpecial circumftanee in the grant, it 
aopears to be equivalent to a direction to the truftees to permit 
the ccjlui que truft to take the profits of the eftate, which is fully f| 
tftablifhed to be an ufe executed. Eq. Ca. Abr. 383. 

Note 10, page 337, line 34, words -well groundsdfrinppU. — It has. 
been decided, that when the legal and equitable eftates meet in the 
fame perfon, the truft or equitable eftate is merged in the lega& 
tftate; as if a wife fhould hjave the legal eftate and the hufband 
the equitable ; and if they have an only child, to whom thefe ef- 
tates defcend, and who dies .inteQate'without iflue, the two eftates- 
having united, the defcent will follow the legal eftate, and the ef- 
tate will go to an heir on the part of the mother ; aad thus, which 
appears ftrange, the beneficial taereft' will pafs out of one family 
into another, between whom there is no connexion by blood. 
Doug. 741. 

Before the ftatute of ufes Acre was neither dower nor tenancy 
by the courtefy of an ufe, p. 331. It is therefore an unaccountable 
incon (i({ cnty, that; ftnee the ftatute, the hufband fltould have 
courtefy of a truft tftate, and that the wife/houid out of a fimilar 
eftate be deprived of dowe*. See ante, p. 135, n. 1 1. 

•Note 11, page 340, line 24, words charge upon the lands.— If in a 
bond the obliger bind himfdf, without adding his heirs, executors, and" 
pdminijlratorsy the executors and adminiftrators are bound but not 
the heir. Step. Touch. 360, A bond does not fcem properly to be 
called an incumbrance upon land ; for it does not follow the land 
like a recognizance and a judgment ; and even if the heir at law 
aliencs the land,' the obligee in the bond, by which the heir is 
bound, can have his- remedy only againft the perfon of the heir to 
.the amount of the value of the land ; but he cannot follow it whea 
it is in the poficfiion of a bonafde purchafer. Bull. N. P. 175. 

Note 1 a, page 340, line 3-6, word* from fuch a tsanfa&ion. — And 
if the bond be limply conditioned for the payment of money, yet 
if it was in fa<5l given upon a turpi* contraclus, a contract either il- 
- legal or immoral, it has been determined, that the turpitude of 
the tranfa&jfl n may he pleaded in bar to an action upon the bond 
in a court of law. a Wilf. 347. But it is the common practice to. 
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apply to a court of equity for ah injunction to fuch anions." 
"Where bonds have been given in consideration of fedu&ion and 
incontinence, a diftindtion has been mad£ between bonds given for 
future cohabitation, which being for a clear immoral confidera- 
tion, are void, (3 Burr. 1568.) and thofe which are given as a com*, 
penfation (the premium pudoris ) for the injury done to a Woman by ' 
her feducer, which, in general, are good. % P. Wms. 43*. - * Wtlf 
339. Yet in one cafe, where a young woman had been fednced 1 
., by a married man, and had occafioned a feparstloh between" hinV 
and his wife, lord Hardwicke held that fhe was -too criminal to^ 
derive any benefit from fuch a bond. » Vbf 160. Fonbl. Tr. <f 
£a. ai6. . » 

Note 13, page 343, (Iaft line) words ufe of regi/ters.-~By the reg«? 
ifler ads, a regiftered deed fhall be preferred to a prior unregif- > 
tered deed; yet it has been decreed by lord Hardwicke, if the fub- 
fequent purchafer by the , regiftered deed had previous notice of 
the unregiftered one, he fhall not avail himfelf of his deed,, but, 
the firft purchafer fhall be preferred. 1 Vef. 64. ' 



CHAPTER THE T WENT Y-FIRST.' 
Of Alienation by matter of Record. 



I 



Note 1, page 354, line %%, words right *»;«<£-— This is the. chief 
excellence and ufe of a finei that it confirms and fecures a fufpi- 
cious title, and puts- an end to all litigation after five, years. Oth* 
er conveyances and aflu ranees admit, an entry to be made upon the 
eftate within twenty years, and in fomc inftancesV the right vm he 
difputed in a real a&ton for fizty years afterwards. Harg* ■ Ctu 
Lift. 1 a I- a. n. 1. - .». \ i 

Note 3, page 555, line 3-*, words of any eflate. — A wife may join- 
her hufband in either a fine or recovery to convey her dwn ef- 
tate and inheritance, or an eftate fettled upon her by her huf- 
band as her jointure, or to convey the hufband's eftate discharged 
of dower. 1 Cru. 99. 2 Cry* 143. Pig. iaj. But if a jointrefs, 
after her hufband's death, levies a fine or fuffers a recovery with- 
out the confent of the heir, or the next perfon entitled to an eftate 
of inheritance, the fine or recovery is void, and is aifo a forfeiture 
of her eftate. . II Hen. VII. c ao. Pig. 75. * 

Note 3, page 357, line 13, words allotted by /aw.— It is not neccf-*' 
fary to be in pofleifion of the freehold in Order to levy a fing ; but* 
if any one entitled to the inheritance, or 'to a remainder in tail, lev-., 
ies a line, it will bar his iffue and all heirs who derive their, title 
through him. Hob, 333. A fine by tenant in tail does not afFect 
fnbfequent remainders, but it creates 4. bafe or Qualified' fee deter- 
minable upon the failure of the iffue of tneperfon to whom the 
eftate was granted in tail ; upon which event the remainder-man 
may enter. If tenant in tail, with an immediate reverfion in fee, 
levies a fine, the bafe fee merges in the reverfion, which will be- 
come liable to all the incumbrances of theanceftor*, from whom the 
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ejtate tail defended ; as judgments, recognizances, and fiich leafes 
as are void with refpect to the ifiuc in tail. 5 T. /?. 108. 1 Cru. 
*7*. A recovery fuffered by any tenant in tail lets in all the in- 
cumbrances created by himfelf, which were defeaCble by the iflue 
in tail, and after the recovery they Will follow the lands in the 
hands of a Bona fide purchafor. Pig. 12a % Cru. 287. 
. Note 4, page 360, line 24, words earn never take place.— Ymc% and 
recoveries are now coniidered as mac forms of conveyances or 
common affurances, the theorv and original principles of them- 
being little regarded. Chief juuice Willes has declared that " Mr. 
«Pigot has confounded himfelf and every body elfe who reads his 
"Dock, by endeavouring to give reafons for and explain commons 
u recoveries. I only fay this," he adds " to (hew that when men 
" attempt to give reafons for common recoveries they run into ab- 
M (urdities, and the whole of what they fay is unintelligible jargon 

* and learned nonfenfe. They Rave been in ufe fome hundreds of 
" years, have gained ground by time, and we muft now take them* 

* as they realty are, common aflurances." x IVUf. 7 j. 

Note 5, page 362, line 18, words were the recoveree.—lf a tenant 
in tail, to whom the cftate has defceaded 4ufarU materna, fuffers a 
recovery, and declares the ufes to himfelf in fee, the cftate will de- 
scend to an heir on the part of the mother, even if he had the rever- 
sion in fee from his father, and vice verfa ; but if he took the cftate 
tail by purchase, the new fee witl defcend to the heirs general. 
5 T. k. 104. If then a perfon, who has* inherited an cftate tail 
from his mother, wishes to cut off the intail and to make the cftate 
ckfccndible to his heirs on the part of the father, after the recovery 
he ought to make a common conveyance to truftees, and to have ' 
the cftate reconvened back by them, by which means he will take* 
the cftate by purcnafe, which will then defcend to his heirs general* 

CHAPTER THE TWENTY-SECOND. 

> Of Alienation by Special Cmftom. 

Note I, page 3"68, line 2, words to aamijton. — Unlefs a furrender* 
is made by the teftator fbme time before his death to the ufe of 
his laft will- and teftament, the devife of a copyhold is in general ab- 
folutely void, and the cftate defcends to the heir at law .: but irv 
three inftanccs of a court 9/ equity will interfere and will fuppty 
the defect of a furrender, viz. when copy holds -are devifed for the* 
payment of debts, and in favour of a wife or younger children. 
Yet a wife or younger children will not be relieved in equity, if the 
heir is dilinherited or unprovided, for. 1 Atk. 387. 3 Bro. 229. 
x Cox*s P. Wms. 60. If both freehold and copy hold eftates are de- 
vifed for the payment of debts, the chancellor will not fupply the 
defect of the furrender of the copyhold, unlefs the freehold is in* 
fufficient. 1 Bro. 273. % Bro. 325. 

Equity will not afljft a brother, grand -children, or a natural 
child. 3 Atk. 189, % re/. i%2» 
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Note 2, page 568, line 29, word trefpaf. — The furren Jeree would , 
not now be confidered a trefpaffer ; for it has been determined 
that he may recover in an ejeiStment againft the furrenderor, upon 
a demife laid after the furrender, where there was an admittance of 
the nominee before trial : But as the furrenderor after the furren-^ 
der is confidered merely a truftee for the nominee, it fliould fcem 
that the decifion would have been the fame even if the fubfequent 
- admittance had not been prove d. 1 T. R. 600. 

Note 3, page 37 1, line 28, words ufe he pleafes. — The heir having 
as complete a title without admittance as with it, againft all the 
world but the lord, the court of king's bench will not grant a 
mandamus to compel the lord to admit him. % T. R. 197. 

Note 4, page 372, line 10, word deuafi. — Copyholds arc not • 
within the ftatute de Jon is, and cannot be intailed without afpeciai* 
cuftom within the manor ; an4 where fuch a cuftom exifts, there 
may alio be a cuftom to bar the eftate -tail, by a recovery fuffcred * 
in the lord's court ; but if no fuch cuftom appears of barring by 
recovery, the intail may be barred by furrender, or othcrwife it 
would'amount to a perpetuity. % Vcf. 601. Yet in fome manon^ 
the cuftom of barring by one mode, is coexiftent with the cuftom 
of barring b'y the other, 2 Bl, Rep, 944. 

CHAPTER THE TWENTY-THIRD. 

Of Alienation by Dcvife. 

Note 1, page 375, line 27, words feme coverts. — Where lands are 
conveyed to truftees, a married woman may have the power of ap- 
pointing the difpofiiion of them after her death, which appoint- ' 
ment muft be executed like the will of zfeaefule, and will be fub r 
jeer, to the Came rules of confirmation. 2 Vef. 610. 1 Br*. 99«; 
And though the contrary has been held, yet it has been determined, 
by the houfc of lords, that the appointment of a married woman^ 
is effectual againft the heir at law ; though it depends only upon 
an agreement of her hufband before marriage, without any con- 
veyance of the eftate to truftees. 6 Bro. P. C. 156. 

Note 2, page 376, line 28. words credible nuitnejfes.— Copyholds and 
terms for years are not within the ftatute, but will pafs by any wilL 
which is fuiHcient to bequeath perfonality. a Atk. 37. 2 Bro. 58. 

Note 3,- page 376, line 33, words •with bis confent. — It has beer* 
determined, that one will cannot be revoked by another willy 
though itfhouid contain a claufe declaring ail former wills to-be 
revoked, unlcfs the fecond is valid End effuStual as a will. '2 P. 
Wms, 343. Yet a will may be revoked by an inftrument written 
merely for the purpofe of revocation ; but it muft be attcfted by 
three witnefies, and the teftator muft fign it in their prtfenc^ which 
is not neceflary in the execution of a will. The reafon of this 
difference, if it was designed, is not obvious. 29 Car, 2. c. 3. / 6. . 

Note 4, page 376, line 35, words of a child. — Marriage Imd thr 
birth of a pofthumous child amount to a revocation. 5 T. R. 
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^ote 5, page 377, line 4» words ^y^/fr ivay.—\ conceive that 
.writing the name at the beginning would never be coniidered a 
figning according to the ftatute, unlcfs the whole will was written 
by the teftator himfelf ; for whatever is written by a ft ranger, after 
the name of the teftator, affords no evidence of the teftator's affair, 
to it, if the fubfeription of his name in his own hand is not fubjoined. 
Note 6, page 577, line 9, words the in/} rumen* — It has been de- 
termined to be in his prefence if he is apprized at the time of the . 
atteftation of the witnefTes, and was in a fituation from which ho 
might have feen the witnefTes fubferibe their names. As in a cafe 
where the teftator's carriage was drawn opposite the windows of 
an attorney's office, in which the witnefTes attefted the will, this 
was clearly determined to be in the teftator's prefence. 1 Bro. 99. 
The object of this requisition in the ftatutc is to prevent the tefta- 
tor and the witnefles from being impofed upon by the fubftitution 
of another inftrument or a fabricated will. Hence the atteftation 
of a will is void, if at the time the teftator is in a ftate of infen&V 
bility. Doug. 229. 

Note 7, page 377, line 34, word legacies. — This extends to de- 
▼ifes, and every intereft given to the witnefles. 

Note 8, page 378, line 7, word infuflbient.-— The fubfciibiog 
witnefTes may afterwards be admitted to prove the teftator was in- 
fane when he executed his will. But in a cafe where the three 
witnefTes and twelve fervants fwore to the teftator's infanity, they- 
were contradicted by the whole neighbourhood, and the fubferib* 
ing witnefles were afterwards convicted of perjury. Lowe v, Jol- 
liffe, 1 BL Rep. 365. 

Note 9, page 378, line ao, words and the droifee. — A devife to 
raile a portion for younger children according to an agreement be- 
fore marriage, and a devife for the payment of debts, are excep- 
tions in the ftatute, ft&. 4. But it has been held, that the pay. 
ment of the debt muft be provided for effectually in order to bring 
it within the exception. 1 Bro. 311. a Bro. 614. 

Note 10, page 378, (laft line) words lu will. — Lord Mansfield 
has declared, that this docs not turn upon the conftru&ion of the 
ftatutc 3a Henry VIII. c 1. (as fome have fuppofed) which fays, 
that any pcrfon having lands, &c may devife : For the fame rule 
held before the ftatute, where lands were devifable by cuftorrr. 
Coivp. 90. It has been determined, that where a teftator has dc- 
viftd all his lands, or all the lands which he tliali have at the time 
of his death ; if he purchafes copyholds after the execution of the 
will, and furrenders them to the ufes declared by his will, they will 
pafs by the wilL Cowp. 130. Or if the teftator, after making 
luch a devife, purchafes freehold lands, and then makes a codi- 
cil duly executed according to the ftatute, though no notice is ta- 
ken of the after pur chafed lands ; yet if the codicil is annexed to, 
or confirms the will, or as it feems ha* a reference to it, this' a- 
mounts to a republication of the will, and the after purchafed lands- 
wiU pais under the general devife. Cvwp. 1,58. Com. 383, 4 Bte. 2. 
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Mote ix } page 379, line 3, words bh v>Ul.—\f an eftate it given to 
A and his heirs, or to A and the heir of his body, or any intcreft 
whatever to A, and A dies before the teftator, the devife is lapfed 
and void, and the heir of A can claim no benefit from the devife. 
A fevere inftance of this rule occurred not long ago in Ireland. A 
father devifed his eftate to his eldeft fem and the heirs of his body, 
and upon failure of his iflue to his fecond fon in like manner jn 
tail ; the eldeft fon died before the father, leaving feveral children ; 
and the father, fuppofing that the eldeft of them would take under 
the devife, made no alteration in his will ; the confequence was, 
that the devife was lapfed and void, and the fecond fon was entitled 
\>y the will, to an eftate-tail, in ezemfion of the children of the 
cideft brother, the Urd object of the father's bounty and regard. 

The court of king's bench in Ireland decided in favour of the 
grandfon ; but that decifion was reverfed by the king's bench and 
houfe of lordslle're, the question being too clear to adroit a doubt. 
"White v. White, x Bre. 119. Doug. 323. 

Note 11, page 381, line 8, words in Unv. — Such was held to be 
the law in the time of lord Coke ; but now where the lame eftate 
is given by the tcftatpr to two perfons in different parts of his will, 
they are conftrued to take the eftate as joint-tenants or tenants in 
common, according to the limitations of the eftates and intercfts 
devifed. 3 Atk 493. Harg. Co. Lift. 114. £. 

Note 13, page 381, line 17, words of prttrention<—\vk the celebrat- 
ed cafe of Pcrrin «. Blake, the queftion was this, wx. whether the 
xnanifeft intention of the teftator to give to the firft taker an eftate 
for life only ought to prevail, or that he fhould have an eftate-tail 
from the conftru<ftion, which would have clearly been put upon 
the fame words, if they had been ufed in a deed. The devife in 
fubftance was as follows ; the teftator declared, it is my intent and 
meaning, that none of my children fhould fell or difpofe of my 
eftate for longer term than his own life ; and to that intent I give 
my fon John Williams my eftate during his natural life, remainder 
to my brother-in-law during the life of my fon John Williams ; (the 
defign of that being to fupport the contingent remainder) remain- 
der to the heirs of the body of John Williams. Lord Mansfield 
and two other judges of the court of king's bench determined, that 
John Williams took an eftate for life only ; but upon a writ of 
error to the exchequer chamber, the decifion was reverfed, and fix 
out of eight of the other judges held, that John Williams took an 
eftate-tail, which of confequence gave him an abfolute power of 
felling er difpofirg -/the eftate as hepleafed. The difcuffion of this 
fubjeft called forth a fplendid difplay of legal learning and ingenui- 
ty. Yet it has fince been obferved by a learned judge, that as one 
of the judges held that John Williams took an eftate-tail, becaufe 
he was of opinion that fuch might be prefumed to be the teftator's 
intention, no argument in future can be drawn from this cafe ; 
becaufe one half of the judges relied upon the ground of intention 
alone. And the Editor entirely concurs with that learned judge, 
that itkthefirftandgreatruiemtheexpofiiionof wills, and to which 
all other roles muft bend, that the intention of the teftator expr 
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ed in his will fliall prevail, provided it be conftflent ivitb the rules of 
law s that is, provided.it can be effectuated confidently with tlic 
' limit* and bounds which the law prescribes. Mr J. Buller, Doug. 3221. 
To argue that the intention fliall be fruftrated by a rule •fconfir ac- 
tion of certain words, is to fay that the intention fhall be defeated by 
the ufe of the very words which the teftator has adopted as the beft 
; to communicate his intention, and of which the fenfe is intelligible 
to all mankind. 

Where technical phrafes and terms of art are ufed alone by a 
'teftator, it is fair to prefume that he knew their artificial import 
and fignification, and that fuch was his will and intention ; but 
where he happens to introduce them, and at the fame time in effect 
declares, that I do not intend what conveyancers underftand by 
thefe words, but my intention is to difpofe of my eftate directly 
contrary to the conduction generally put upon them ; furely courts 
of jufticc are, or ought to be, as much at liberty, or rather under an 
obligation to effectuate that intention as far as the law will admit, 
as if he had exprefled it in the mod apt and appropriate language. 
I J?/. Rep. 6ji. 4 Burr, 3579. Doug. 329. Fear tie, 1 13. Harg. 
Trails, 351. 49°- 

Note 14, page 381, line 25, words nobody elfe can. — But it has been 
thought, that, if it is given to a ftranger after the wife's death, the 
devife raifes no implication in favour of the wife, for it may defcend 
to the heir during the life of the wife, which poflibly may have 
been the teftator's intention. Cro. Jac. 75. 

Note 15, page 38 1, line 33, words more than tivo devifees. — The 
contrary has for fome time been fully eftabliflied, and this has 
been laid down by lord Mansfield as a general rule ; viz. where- 
ever crofs remainders are to be raifed between two and no more, 
the favourable prefumption is in fupport of crofs remainders; where 
between more than two, the prefumption is againft them ; but the 
intention of the teftator may defeat the prefumption in cither cafe. 

And the Editor conceives that crofs remainders would be raifed 
in every cafe, in which it appears to be the teftator's intention that 
the fubfequent devifee fliall take nothing till the iflue of all the 
fir ft devifees are extinct. Coup. 777. 797. 4 T. JZ.71Q. 

CHAPTER THE TWENTY-FIFTH. 

Of Property in Things Petfonal. 
Note I, page 393, line 3 a, words for food. — But it is not felony to 
fteal fuch animals of a wild nature, unlefs they are fo confined that 
the owner can take them whenever he pleafes ; or, if they are not 
confined, unlefs they are reduced to tamenefs, and known by the 
thief to be fo. J Hawk. 6*. 1. c. 23./ 26. 

Note 2, page 399, line 18, words real eftates. — Rcfiduary legatees 

and executors are joint , tenants, unlefs the teftator ufes fome ex- 

, preffion which converts their intereft into a tenancy in common ; 

, and if one dies before a divifion or feverance of the furplus, the 

whole that is undivided will pafs to the furvivor' or furvivors. % 

P. Wmu 1 13- 3 «#"• 4J5« See. p. 197. ante. 
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CHAPTEJR. THE T.WBMTY4JXT* 

Of Tate to Wings Petfonol by Oec*fm*4j. 

Note 1, page 403, line 07, -words mysl privilege,— See tHii eontro* 
-verted by the Editor in page 423, note (10.) 

Note a, page 404, line 4, words perfonM chattels.— -The right to 
♦emblements does not Teem to be aptly -referred to the principle of 
occupancy ; for they are the continuation of an inchoate, and not 
the acquifition of an original, right. 

Note 3, page 404, Ime &o, words of improvement — This alfo has 
'tong been the law of England ; for it is laid down in the Year- 
books, tliat whatever alteration of form any property has under* 
gone, the owner may feife it in its new fhape, if he can prove the 
.identity. pf the. original materials ; as if leather be made into fhoes, 
cloth into a coat, or if a tree be fquared into timber, or Giver melt- 
ed or beat into a different figure. 5 Ben. VIL fb. 15. 1% Hen. 

JTULJ+XQ. 

Note '4, page 407,, line 8, words the common Am*.— Whether the 
^productions of the mind could communicate a right of property or 
of excltifive enjoyment in reafon and nature ; and if fuch a moral 
*ight exifted/whether it.was recognized and Supported by the com- 
mon law of England ; and whether the common law was intended 
-to be jeftrained by the ftatute of queen Anne, are .quefHofis, upon 
^which the. learning and talents of the higheft legal characters in 
this kingdom hyve. been 'powerfully and zealoufty jcxerted. 

Thefc queftioiis were finally fo determined that an author has) 

■ no right at prefent beyond the limits fixed by the ftatute. But as 

/■that determination was contrary to the opinion of lord Mansfield* 

.the learned Commentator, and feveral other judges, every per&ti, 

may foil be permitted to indulge his own opinion upon the pro* 

priety of it, without incurring' the imputation of arrogance. Nothing 

k» more erroneous than the common practice of referring the origin 

of moral rights, and the fyftcm of natural equity, to that favagc 

ftate, which is fuppofed to have preceded civilized eftabliflunents ; 

in which literary compofition, and of confequence the right to it, 

could have no exulence. But the true mode cf afcertaining a moral 

right I conceive is to inquire, whether it is fuch as the reafon, the 

. cultivated reafon, of mankind muft ntceflarily afient to. 

No proposition feem3 more conformable to that criterion, than 
t that every one fliould enjoy the reward of his labour, the harveft 
. where he has fowa, ©r the fruit of the^ree which he has planted. 

And if any private right ought to be preferred more facred and 
' inviolable than another, it is that where the molt extenfive benefit 
.'flows to mankind from thelabour by which it is acquired. Literary 
. property, it muft be admittedjisveTy different in its nature from a 
.property in fubftantial and corporeal objedts, and this difference 
9xas led Come to deny its ciiftence *s property; but whether it is 
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fui generis^ ©r under whatever denomination! of rights it may more 
properly he clafled, it fcems founded upon the fame principle of 
genera! utility to focitty, which is the baus of all other moral rights 
and obligations. 

* Thus conitdered, an author's copyright ought to be efteemed ax* 
inviolable right, cftabliftied in found reafpn and abftract jporality. 

.- fclo lefs than eight of the twelve judges were of opinion that this 
was a right allowed and perpetuated by the common law of Eng- 
land ; but fix held, either that it did not exift, or that the enjoy- 
ment of it was abridged by the Aatut« of queen Anne, and that all 
remedy for the violation of it was taken away after the expiration 
of the terms Specified in the act 5. and agreeable to that opinion was 
the final judgment of the lords. 

See the arguments, at length of the judges of the king's bench, * 
and the opinions of the reft, in 4 Burr. 2303. 

In Ireland there « yet no ftatute to protect the copyright of 
authors. To that circumftance we ought perhaps to attribute the 
paucity of publications in Ireland upon Jaw, hiftory, and thofc 
faiences, which require laborious perfeverance. Men of genius 
and learning in that country are ftimulated only by the incentive, 
which lopd Camden fplendidly described iri the conclufion of his 
argument againft literary property. "-Glory is rtoe reward of 
** fcienee, and tbofe who deferve it fcorn all meaner views. I fpeak 
« r nor of the fcribblers for bread, who tease the prefg with their 
«* wretched productions. Fourteen years are too ion^ a 'privilege 
*• for their perifhable' trafh. It was not for gain that Bacon, New- 
" ton, Milton, Locke, inftrueted and delighted the world. When 
u the bookfeller offered Milton £ve pounds for his Paradife Loft,' 

* he did*not reject it, and commit his poem to the flames, nor did 

* he accept the miferablc pittance as the reward of his labour ; he 

* knew that the real price of his work was immortality, and that 

* pofterity would pay it.* 

Note 5, page 4| i, line ao, word duration.- — Where an author trarif- * 
feis all his. right or mtereft in a publication, upon his furviving the 
jirft fourteen years, the fecond term will refult to his affignee and 
not to himfelf. % Bro* 80. Mulical com pofit ions have been held 
to be within the meaning and protection of the ftatute. Coiup. 6^3. 
A representation of a dramatic performance upon the ftage is not 
a publication, for which the author can maintain an action as for 
ati i ovation of his right. 5 T. R. 245. Yet no one has a right to^i 
take down a play in fhort-r>and, and to print it before it is publifh- 
ed by the author. Amb. 604. A fair and bona fde abridgment of 
any book is considered, a new work ; an4 however it may injure, 
the fale of the original, y$t it is not deemed in law to be a piracy 
or a violation of the author's copyright. 1 Bro. 451. % Atk. 141. 

An action may he brought, or an injunction obtained in a court 
0.f equity, though the publication be pot entered in the regifter of 
the ftationers company, x Bl. Rep. 330 ; but no one can be profecut- 
ed for the penalties introduced \by the ftatute, viz. a forfeiture of 
ene penny for every iheet, *&4 the fleets are to be defaced* nhlcfe 
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the wnf k is entered according to the directions of 15 Qeo. III! c. 55- " 

wnich ftatufe has Secured to the universities and colleges therein" 
mentioned, a perpetuity in the copyright of afl books given or de- 
viled in truft for them by the authors. By the 1* Geo. H. e. 36. if 
any book be Originally written and publilhcd in this country, and 
be afterwards re-^rinted abroad, and be imported ar)d txpofed to 
fale here, the importer and feller fhafl forfeit all fuch bdbks to be 
cancelled ; and "for every offence fhall forfeit alfo flvt pounds, and 
double the value of the cooks, to be recovered with cofts. Every 
fale of one book, or a parcel, is a diftincl: offence, by which a new 
penalty is incurred. 3 T. R. 509. Under this ftatute ft teems im- 
material whether the author's copyright is citine* or not, if the 
book nas been re-printed in England within tweifty years. 

This ftat-utc was intended for the encouragement of printing in 
this country. 

Note 6, page 407 , line 18, words 17 Gto.fII.c6. 57. — The princi- 
pal differences in thefe three ftatutes concerning prints feem to be 
thefe : the 8 Geo. II. gives an excluGve privilege of publishing to 
thofe who invent or defign any print, for fourteen years only ; the 
7 Geo. III. extends the term to twenty-eight years abfolutely, to all 
who either invent the defign or make a print from another's defign 
or picture ; and thofe who copy fuch prints within that time, for- 
feit-all their copies, to be deftroyed, and jj. for each copy ; the 17 
Geo. Ill gives the proprietor an action to recover damages and 
double cods for the injury he has fu flamed hy the violation of his 
rignt. 

Note 7, page 417, line 30, words kings faUnte: — The patent is 
granted upon condition that the invention is new, or new in this 
country 5 and that the patentee fliall deliver a specification of his 
invention, containing fuch a description^ plan, or model of the 
•machine or article, as to be intelligible to every artift converfanC 
in the fame trade or manufactory. 

Or the invention mull be fo defcribed that the public may, at 
the end of fourteen years, have the ufe of it in as cheap and bene- 
ficial a manner as the patentee himfelf ufes it. Hence if the Speci- 
fication be in any part materially falfe, defective, obfeure, or give 
directions which tend to miflead the public, the patent is agaihft 
law and cannot be Supported. The Specifications are preServed fat 
an office for public inspection. Some patents', in very valuable 
manufactures, have been declared void, on account of 'the* 
defigned obfeurity of the Specification. BulU N. P. 7 6. 1 T. J^ 
60a. • l 

CHAPTER TH^ TWENTY-SEVENTH. 

Of *TitU by Prerogative and Forfeiture. 

Note X, page 409, line »7, words in the fame circumjlances.—lf a 

joint tenant of any chattel intereft commits Suicide, the right to the 

whole chattel becomes vefted in the king. -This was decided after 

much Solemn and fubtle argument in 3 Eliz. The cafe is reporte4 
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bv Plowd* 16*. ing. cd. Sir James Hales, a judge of the common 
pleat, and hit wile were joint-tenants of a term for years ; fir James* 
drowned himfclf, and was found ftU <k ft ; and it was herd (hat 
the term did not fuxvive to the wife, but that fir James's intcrdfc 
was forfeited to the kins by the felony, and that it confequentfy 
drew the wife's intereft along with it. The argument of lord Chief 
Juttice Dyer is remarkably curious : " The felony (fays he) is at- 
*' tributed to the a& ; which a& is always done by a living man,, 
•* and in his life-time, as my brother Brown laid ; for he faid fir 

* lames Hales was- dead ; and how came he to hk death ? It ma£~ 
•be anfweted, by drowning ; and who drowned bun h Sir James 
41 Hales ; and when did. he drown lum ? in his life-time. So that 
"fir James Hales being alive, caufed fir James Hales to die"; and; 
u the ad of the living man was the death of the dead- man. And. 
" then for this offence it is seafbnaMe to puniih the living man 
'* who committed the offence, and not the dead man. But how 
" can he be faid to he punifhed alive, when the pimifhment comes 
rt after, his death ? Sir, this can be done no other way hue by dK 
" vefting out* of him, from the time of the a& done in. his life-time", 

* which was the caufe of his death, the title and property of thtrfe* 
" things which he had in his life-time." 

This mud have been a cafe of notoriety in the time of ShakeW 

i i^eare ; and it is not improbable that he intended to rtdtctiitf this* 

legal logic by the reafoningof the grave-digger in Hamiet upon die? 

drowning or Ophelia* See Sir J. Hawkins** note in Stephtftfrtft 

edition. 

Note i, page 4x2, line 5, words game &tw.— 1 am inclined to 
tnink, that this reafon did not operate upon the mindfe of thofey 
who framed the game laws of this country ; for hi fevcrai ancient* 
statutes the avowed object is to encourage the ufe of the' long bow, 
fhe mod effective armour then in ufe : and eVcn fince the modern: 
»ra<ftice of killing game with a gun has prevailed, every one is at 
liberty to keep or carry a gun, if he does not ufe it for the detrac- 
tion of game. 

Note 3, page 41 a, line 14, words def rived &im<— I can by no means 
accede even to the combined authority of Puffendorf and the learn* 
fid Judge, that there is not any natural injustice in abridging a pei> 
fan of the means of acquiring a future property, The right of ac- 
quiring future property may lie more valuable than the right of re- 
taining the prefent pofTeujon of property. A right of common, 
£ke all other rights, nwft bear a certain value; and it certainly is. 
as great injuftice to deprive any one of the right of hunting, fifhing, 
or of digging in a public mine, as it is to take from him the value 
©f that right in money, or any Other fyecies of private property. 

Note 4, page 4* 3, line x, words, £f. Jerome**- viau Vetutotem nunr 
fucm Jegimtts fanftum. 

Note 5, page 413, line 14, words i* lieu t6ereo/.^Whcn arch-bi£hof>- 
Abbot by an unfortunate accident had killed a parkkeeper in 
footing at a deer with a crofetew^theujjh it wm allowed no blame 
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could be imputed to • the arch-bifhop but from the nature of the 
diversion, yet it was thought to bring fuch fcandal upon the church 
that an apology was publifhed upon the occafton, which was warm- 
ly and learnedly anfwered by tir Henry Spelman, who maintained 
that the arch-bifhop was in the exercife of an ad prohibited by the 
canons and ordinances of the church, and that he was even dis- 
qualified from exer citing his>fpirituai functions. The king referred 
the confederation of the fubject to the lord keeper and fever al of 
the judges and bifhops, who recommended it to his majefty to grant 
his grace a difpenfation in majortm ea*Ulam,J% qua forte Jit irreguluritas £ 
which was done accordingly. See Rtliquia, Spclm. 107. 

Note 6, page 419, line a8, words by his prerogative,— See p. 423, 
note to, poft. 

Note 7, page 415, line 27, words to the king. — See this controvert- 
ed in p. 423, n. 10. 

Note 8, page 418, line 15, words or freehold. — The Editor appre* 
hends that what the learned Judge has here ftated reflecting the 
iirft permiifion, has arifen from a mifconccption of the fubject. The 
fiift qualification act is the 13 R. II. c. 13. the title of which is 
M None fhall hunt but they who have a fufficient living." The 
preamble ftates, that " divers artificers, labourers, fervants, and 
** grooms, keep grey-hounds and dogs, and on the holydays, when 
'f good christian people be at church hearing divine fervice, they 
u go a hunting in parks, and warrens, and connigrees of lords and 
" others, to the very great deftruction of the fame, and fometimes 
u under fuch colour they make their afiemblies, conferences, and 
" confpiracies for to rife and difobey their allegiance ; it U there- 
* 4 fore ordained, that no artificer, labourer, or other layman, which 
" hath not lands or tenements to the value of 40/. by the year, nor 
«« any prieft to the value of io/. fhall keep any dogs, nets, nor en— 
** gines^o deftroy deer, hares, 1101 conies, nor other gentlemen 's game, 
** upon parti of one year's imprifonment." 

This ftatute cleanly admits and restrains their former right : the 
t Jac. I. c. 27. which feems intended for the encouragement of 
hawking, the moft honourable mode of killing game at that time, 
begins with a general prohibition to all perfons whatever to kill 
game with guns>bows, fetting dogs, and nets ; but there is aittr- 
wards a provifo in the act, that it fhall and may be lawful for 
perfons of a certain description and eftate to take pheafants and 
partridges, upon, their own lands, in the day-time, with nets. This 
provifo and perniiflion clearly refers to the preceding prohibition 
introduced by the ftatute, and by no means gives a new permifficn 
to the perfons thus qualified, which they did not pofiels antece- 
dently to that ltat«Ke. 

The Editor trufts that tftofc who will take the trouble to examine 

t&e ftatute,. will be convinced of the truth of this remark; and 

that the correction of this error alone will contribute in foirc dt- 

. gree to- the refutation of the doctrine which the learned Judge has 

axLYaiiCtd in this chapter and other gar is of the Commentaries, vim.. 
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that all the game in the kingdom to the property of the king or hit* 
grantees, being ufuaM y the lords of manors, p. 15, 4*1 e ; game fa 
loyal property, 4 vol. 174; and the new conftitutions veiled the foU 
property of all the game in England in the king alone* lb. 415. 

Note 9, page 418, line 49, words tbem before.-* Gamekeeper* were 
firft introduced by the prefent qualification wSfc, 12 & 23 Car. li c 
%$, and various regulations have been made reflecting them by 
fubfequent ftatutes. Aa all thefie ftatutes feem to be in force in. 
Tome degree et prefent, and as it is a fubjecl interesting to fportf* 
men, I fhall fubjoin a fhort abftra<St of them according to theit 
chronology. 

. The aa & 13 Car. II. c. 25. authorifes lords of manors of the de- 
gree of an efqufre to appoint under their hands and feals game* 
keepers, who fhail have power within the manor to feize guns,, 
dogs, nets, and engines kept by unqualified perfons to deftroy game ;- 
and by warrant from a juftice of peace, to fcarch in the day-time 
tiie holies of unqualified pcrfnns upon good ground of fufpicion^ 
cud to feize for the ufe of the lord, or to deftroy guns, dogs, nets, &e. . 
ktpt for the diftru&ion of the game. Tins ftatute does not limit 
the number of th,ofc to whom fach power, and authority may frill. 
be given. The 4 & 5 W. & M. c. 23. f. 4. gives to thefe gameieep-. 
era the fame protection in refitting offenders in the night-time, as. 
the law afford* to the keepers of ancient parks. The 5 Ann. c. 14. 
f. 4, permits any lord or lady of a manor to empower gamekeepers, 
to kill game within the manor. * 

The 9 Ann. c. %$. f. 1. enacts, that no lard or lady of a manor 
fhall appoint more than one gamekeeper, within one manor, with 
the power of killing game ; and his name fhall be entered with the 
clerk of the peace. And by 3 Geo. 1. c. tr. the gamekeeper, who 
fhall have the power to kill game within the manor, fhall either 
be a qualified perfon, a domeftic'fervant, or a perfon employed to 
kill for the fole ufe of the lord or lady of the manor. The only, 
ufe of appointing a qualified perfon a gamekeeper is, to give hint, 
the power as before defcribed of feizing the dogs, guns, and other- 
engines 0/ unqualified perfon; within the manor* 

By the 15 Geo. I|I. c 50. and 31 Geo. 1IL c. ai. every deputa- 
tion of a gamefceeper fhall be entered with the clerk of the peace. 
of the county in which the manor lies, and for. a certificate thereof; 
ill all be charged one guinea. 

By the 5 Ann. c* 14. f. 4. any juftice of peace may within his. 
county take either game, or dogs, and inftruments kept for the de- 
duction of game, from unqualified perfons, and retain, them for 
his o\\n ufe. But it has been decided, tl>at though gamekeepers 
are liable to the fame penalties, as unqualified . perfons for killings 
game out of their refpe&ive manors, yet no. one is juftificd in tak-. 
:ng from them their dogs and guns, when they are out' of the limit*. 
of their lord's manor, even in purfuit of game. % Wilf. 387. Roger* , 
v. Carter. 

No lord of a manor can grant to another perfon the power o£ 
appointing a gamekeeper, without a. conveyance aJib. of drcmanjpv 
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4 right tir a manor cannot be tried jn a penal a&ion under the 
|pn>e~laws. 5 7*. & 19. This power of appointing a gamekeeper 
has, no doubt* introduced the very erroneous notion, that a lord of 
a manor has a peculiar right to the game, fuperior to- that. of any 
other landi-owner within the manor, although hi* eftate be a fu£ 
licient qualification to entitle him to follow the amiuexnenta of 4 
{portfmnn* 

Gamekeeper we have fecn, were ffl-ft created by %%. &. $3 Car. 
W» c aj j by. the preceding qualification a&, 7 Jac. L c. it. their 
•owes wa> given to the conftable and headborough ; and I appre- 
hendit was transferred to the pcafona appointed by lords of manors,. 
for no other reaftrv than? became Uwas probable they were the 
iHO(t intereilcd in the preservation of the fame, by having in gen*- 
cral the moft eatenfiye range to purfue it in* *#*. upon their own. 
cftatec and waftes. Jind I conceive the aa it %j Car. II. c 25. if- 
the hrft inftance either ia our ftatutes, reports, or law treatifea* in 
<wbich lords, of manor* are diftioguijthed friwi other laiKUownea* 
with regard to the game. 

Note 10, page 4T% tine 3, w^ds/ro^/ ^A ffr w ^The learn- 
ed Judge has rrequentry, and even aloofly mcukated the petition 
that the ttfthmon law has <ufed thtfito fvofiorfy of off the game m£n^ 
t*nd im the ting alme* and of confeqoence that *o*oan, let fab rank 
and fortune be what they may, is qualified to kill .game, or is eanaptr 
from the original penalties, unlets he poflcfleafome peculiar privi- 
lege derived from the king. This, do&rine, enforced by fo cele- 
brated an author, apparently the r^ulttf mature deliberation, and- 
-which has been fo long acquiefcad is, the. Editor ihould hawe 
enieftioned with dhUdcnce, if he had, not been fc»Uy pefefuaded that 
it was fmfuppOrted by any-prior authority, and that tha authotkies 
to the contrary were iwmcrous and irreiiftibl*. 

The teamed Judge hhnfelf admits, th*t tdhaa is a novel doctrine to 
fuch m caH themfelves qualified fportfisiens yet he haa referred to 
no. preceding authority whatever in any part of the Cojamenteriat ; . 
tmt in p. 419. he has deduced ; tWa doctrine fcem two general 
principles, *j*. that the king h thaeUttmaUp opietoeh of aUth* Untie i* 
the kingdom* and tbtttfir.t he has the right of the wnwerfal fail, a* e*t*r 
thereon, tifid to chafe and take fitch creatum at hi* fktfurv. £rom the.: 
king's right to the nnrvejrfal foil, it is not evident why he ftntrfd 
have a better right to take fuch creatures than to take any «thcr 
produOibn of that fo& 

And even if the king's majefty ihould have a right to enter wll* 
the lands of the kingdom in purfuit of game, this affords no infer- 
ence that the land owner may not enjoy this right concurrently 
with the king. But although no complaint caa.pciahaps be made 
againft the king for entering the lands of his fubje&s, it has been 
determined that this power cannot be given to his forcfters and' 
-fervants in a cafe in Keilway, which. I ihall prefently have occanon 
to take notice o£ 

Hie other genefal principle relied upon by the learned Comment 
Htor is, another maxim of the common law, which he fayt be has frt^- 
f*«nttyiiud art Utyrattd, that tkefc ammaU an bona vacantia, a*d 
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having no other owner, Belong to the king by hit 'ptertgekroi. ' It lias been 
determined) that fifti, if not confined as in a trunk, cannot be called 
bona et cat alia ; and fo game till it is taken is every Where faid to be 
nullius in bonis. But I am inclined to think that the very reverie of 
the maxim is true, and that bona vacantia belong to the fir ft occupant 
or fortunate finder, except in thofe inftances particularly fpecified 
by the law, and in which they are exprefsly given to the king. 
See i vol. 31 1. n. i a. A perfon might have acquired by occupan- 
cy, even in the laft century, an eftate in real property. See p. a6r, 
ante. If a pearl fhotild be fotmd in an oyfter, no lawyer I think 

• would fay, that it was the property of the king." If all wild animals 
had belonged to the crown, it would'have been fuperfluous to have 
fpecified whales^ fturgeons, and fwans. Lord Coke tells us, that 

* a fwan is a royal fowl ;and all thofe the property whereof is not 
ie known, do belong to the king by his prerogative : and fo whales 
" and fturgeons are royaftifh, and belong to the king by'his'prerb- 

• gative : M Cafe of fwans, 7 Co. 16. " And the king may grant 
u wild fwans unmarked." lb. 18. But thefe arc the only animals 
which our law hai conferred (his honour upon. 

i- It is true that Our kings, priar to the carta deforefta t claimed and 
exercifed the prerogative of making for efts wherever they pleafed 
over the grounds o§ their fubje&s : within the limits of thefe forefts 
certain wild animals were preferved, by fevere laws, for the recrea- 
tion of the fovereign. A diftrjet thus bounded at the king's pleafure 
might have been granted by the king to any of hi* fubjec'ts who 
enjoyed the exclufive privilege either of a foreft, chafe, park, or free 
wairen, according to the extent of the juri&i&ion and powers cor*- 

'ferred by .the royal grant; p*. 38,- .««**,. n. *7« But beyond the 

• boundaries x>f theft privileged places, neither the king nor any of 
his grantees claimed a property in the game :. for, according to the 
Jaw of king-Canute* fuiiiUt bom* dignus venatione fua> in fylva, et in 
egrit ftbi prof>riis, e&in dcminiofita ; which law Manwood declare* 
was confirmed by many fuceeeding kings, • Tit. Ft*, pi. 3. If tkis 
.were fo, it cannot be correct what the learned > Commentator has 
advanced, that upon the Norvmn conquefl a new doclr'me took place. By 
*tbe carta de forejla all* the new-made forefts were difefforeifted ana- 
thrown open again; but beftdes the creation of new forefts by the 
Norman kings r they had aifo made great additions and encroach- 
ments ta the ancient Saxon forefts : thefe encroachments were call- 
ed purlieus, and as thefe were the fame grievance to the owners of 
'siie land as the new forefts v they alfb were difafforefted, but with. 

• this diftin&ion, that as- the grievance extended only to the land* 
4>wner, he was alio wad to enjoy his lands in as full a manner as he 
had done befors the encroachment ;, but. they ftill continued withv. 
tefpect. to* the reft of the world under the foieft law juriidiction. 
Hence it followed as a con ftqne nee, that the owner, of a purlieu 

.might hunt and kill game within the limits of the purlieu, 

as any other man might have done in his own grounds : and the 

- authorities of Lord -Coke and Manwood concur, if deer come out 

-erf the foreft into the putUtw, the purlieu-man may hunt and kill. 

them, provided he cta& it fairly and without f»ref. ailing. And this- 
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difttt<Stioti is made; if a flag-can rtcaw d^JU^ / m ^tX hc^ofitt 
of tEe fore£, before the purlieu-man's dogs, fatten; upon him, he: ' 
then belong* to tfeo-kingror to the owner of the for«uV and the* 
purlieu-man mud call his. dogs back ; but if they fatten upon him 
before he gains the foreft; and he drag? them into k» he belong* to 
tike owner of the purlieu* who may enter the forefl and carry him? 
awaf. 4 Infix 303; Mamvi Pvrtiat. This alone U decifive, but, 
there are variou* authorities to the fame effect In the year-book. 
i» Hen, VIII fo. io 4 it is held, if a man drive a flag out of a foreft 
and kill him* he fliall gain no property in him, becaufe he fhall 
derive no advantage from, his own wrongful act ; yet if the (lag. 
comes of himfelf beyond the limits of the foreft, then; any one (if 
qualified) may kill and take him, for they are animals/*** natutm % . 
tfnuUitts in bonis ; and the maxim is capiat qui capere pottjLt i. e.'C&tcn* 
Chat catch can. 

That the king has no- property in deer or other game, when they* 
ace out of a foreft* was determined alfo in a cafe reported by Keil* 
way, 30, and copied by Manwoodi 202. In that cafe an acnon of 
trefpafc was brought for entering, the plaintiffs clofe ; the defend* 
an© pleaded^ that the place in which the trefpafs was fuppofed to be 
committed ws» adjoining to the king's forenyand that the plaintiff, 
was boand to impale the fatd foigft, and thai for want of paling 
four deer eJfcapcd out of the foreft into- f ha jfaintiff's land, and that* 
he the* defendant entered by the command of the fortfflt* to drWft 
th*m back tothe fcse& The court held tint thia pica was nofc 
good ; " for though the plaintiff was in fault for not palia&yetifr 
" was not lawful for the foretter or any perfon to drive the deer 
" out of the ground, or to take them ; and the reafon was, faavfe. 
u tbt king had nt property in tbtm ; and this was different from the, 
" cafe of tame cattle, where the property ftill remains in the ownefr 
" though they-are out of his ground, for which reafon he may re*. 
«* take them wherever he finds them.; but it is. not fo when die 
*bcafbar.ewild. ,,< 

The learned Judge frequently intimates that no perfon is exempt 
from the original* penalties; buz I am inclined to think that no- 
authority whatever can be found, thai any penalties, were ever in- 
fii&edfor killing game out of privilegedgrounds, except thofe which* . 
have been introduced by modern game laws, or the qualification 
acts, Lord Coke reports, that the court held in the cafe of monop- 
olies, i\ Co. 87, that u it is true that none can make a park, chafe,. 
tt or warren, without the king's liceufe, for that is quodam mod* tOj 
" appropriate thofe creatures, which isefene natural nmltfas in b<mi*^ 
« to himft If, and to retrain them of thejr natural liberty, which he 
" cannot do. without the king's licenfe ; but for huntingrhawking|. 
**,&<;. which are matters of paftimc, pleafure, and recreation, there 
« needs no lieenfe, but every one may, in his own land ufe them, at 
" his pleafure without any refiraint to ot made unUfs by parliament >.as 
* appears by the ftatutes of 11 Hen. Vltc. 17. 23 Eliz. c. 10. an4 
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hefe authorities are alfo recognised and confirmed In Sro, Air. 
U$»^topettie } and in Hale's Commentary to F. N. B. 197. 
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Ine following may ferre at a Cpocimen.of the authorities col* 

le<£ttd by Brooke : quant keajks favagcj U . toy* aler bars delforrefi, U 
property ejl bors del roy t and again, JU% fount bors del park* wpUnti 
tonccditur. 

In a great Cafe which was brought in 1791 from the courts of 
Scotland before the houfe of lords, die queftion was, whether by 
the law of Scotland the proprietor of an eftate has a right to mo- 
nopolize the game upon that eftate, for the ufe of himfelf and par- 
ticular friends, authorized by his licenfe, and to exclude aU 
gentlemen, legally qualified, from following that amufement over 
his w;«fte and other grounds, not Specially protected by any par- 
ticular iutute ? The printed cafes of the appellant and refpondent> 
contain much curious learning upon the Scotch game-laws ; hut no> 
idea wa« fuggeftcd that the game in Scotland- belonged to the king* 
For the appellant, who infifttd that he had a right to enter at a 
fportfrhan upon the refpondent's eftate, the authority of prcfident 
Balfour, in his Practices, was chiefly relied upon ; v/». «* It u 
M leifome and permitted to all men to chaife hares, foxes, and all 
" other beiftis, beand without forreftis, warrentsr, ptefkis, or wardis?" 
But the judgment of the tords being, for the refpondent, this per- 
million of eourfe muft be confined to a man's own eftate. Living* 
Aone, efq. appellant } v. hrd Breadalbane y refpondent. This is precifely 
the fame as the law of England ; for neither a lord of a manor,; 
lior his gamekeeper, can go into any part of the manor, which i» 
not the ford's own eftate or wafte, without being a trefpaflcr like 
any other per Ion, * 

Note 11, page 41c/, fine 36, word's the comers — -Thefe diftimftfons 
slever could have exifted, if the doctrine had been true that all the 
game was the property of the king, for in that cafe the maxim, 
In aauati jure potior eft conditio pofidentu, muft have prevailed. 

CHAPTER THE 'TWEjNTY-ElGftTH . 

* * Of.Tithiy.Ctj/lom., 

Kote 1, page 447, faft line, Words in fb* executtr.-* Or if any 
chattel be given to a man and the heirs of his body, he takes the 
entire and abfolute intereft in it. There have been many rruitlefs- 
attempts to make pictures, plate, books,' and houfehold furniture, 
defctnd to the heir -with a family manfion. Where they are left 
to be enjoyed as heir-looms by the perfons who fliaFI refpeclively 
be in poffeffion of a certain houfe, or to defcend as heir-looms as 
far as courts of law and equity will admit, the abfolute mtereft of 
them, fnbject to the Irfe-mterefts of thofe who have life-eftates in 
the real property, will veft in that perfon who is entitled to the 
firft eft**te-tail or eftate of inheritance ; and upon his death that 
intereft will pafs to his perfonal representative. 1 Bro, 174. 3 
Xlro. 101. 

Note a, page 428, line %y % words and tb* liie.Sec p. a8j, n. let 
ante. 



] 



Chap. 29. WL. CHRISTIAN'S NOTE* 55 

Note 3, page 429, line- 8, words «NuA»r #0 r5* Jufo—Tbe riqbt to 
€t in a particular pew in a church arift* either from prefcription at 
appurtenant to a meiTuage, or, from a faculty or grant from the 
' ordinary, for he has the difpofkion of ail pews which are not claim- 
ed by prefcription. Gibf. Cod.' aai. . 

• In ah action upon the cafe for a difburbance of the enjoyment of 
a pew, if the plaintiff claim* it by prefcription, he mud (fate it in 
-the declaration as appurtenant Co a meffuage in the parifh. This 
•prefcription may be, fupported by an. enjoyment for thirty-fix years, 
and perhaps any time above twenty years. 1 T. R. 428. In fuch 
«n action againft the ordinary, the plaintiff nxuft allege and prove 
repairs of the pew. 1 Wilf. 326. 

Note 4, page 420, tine xo, words of*fofvnre*l*-~VL has been de- 
termined, that (tearing dead bodies, though for the improvement of 
the fcience of anatomy, is an indictable offence as a mifdemeanouj: ; 
it being a practice contrary to common, decency, and {hocking to 
$he general fentiments and feelings of mantod. x T. )?. 733. 

.CHAPTER T°fcE T WE »(£.%£? I NTE' 

Of Title by SuucJJiWi Marriage and Judgment* 
Nftte i, page 433., line 3^. words u determined,, — If he aifigns her 
~ ' ^chofes in actions for .valuable consideration in her life -time, and fiie 
Survives, fhe is bound only *o the amount of theconuderation,and 
ithe refidue furvives to her; 1 Atk. 207. Coxs P. 0ms, 380. But 
if the hufband before marriage makes a fcttlement upon the wife 
in confideration of the wife's fortune, -the reprefentative of the 
'hufband wHI be entitled to all her things in action ; (3 P. Wms. loot) 
but if it is in consideration of part of the eft ate only, the refidue not 
•reduced into pofieJfion will fnrvive to the wife ■: and where there 
•is a fcttlement made equivalent to the wife's fortune, though no 
•mention be made of her perfonat eftate, the hufband's representa- 
tive will be entitled to the whole. See Mr. Rmtler't mote to Co. Litt„ 
35*. where thefo distinctions are clearly and fully collected. If 
.the hufband cannot recover the things in action of his wife but by 
the afliftance*of a court of equity/ the court, upon the principle 
that he who feeks equity muft do equity, will not affift him in re- 
covering the property, uniefs he either has made a previous pro- 
vilvon for her, or agrees to do it out of the eftate prayed for ; or 
uniefs the wife appears per fon ally in court, and contents to the 
i property being given to him. a Vef. 660. But the court will not 

I .direct the fortune in all cafes to be paid to the hufband, though 

•the wife appears to content, where no previous -provifion whatever 
I %> made upon her. a Vef. 579. Lord Thurlow has declared that 

he did not find it any where decided, that if the huiband makes an 
\ -actual alignment by contract for a valuable consideration, %c 

i afiigriee Should be bound to make any proton for tfeegvifr out of 

$he property affigned ; but that a court jaf .equity toa* ravch 
greater confideration for the alignment actually made by contract, 
*baa for an affignmrnt bj mesc operation ef iaw * ior as to the 
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latter, hit fonUhtp declared it to :be hit opinion, that when the 

equitable intereft of The wife was traatfestred to the creditor of the 
J hpiband by mere operation, of law, (as u» the eafe of .an aflignee 

■under a commiffion of bankrupt,) hej&ood exa&lviin the place pf 
, the hufband, and was fubjec* prewfoly tothe fame equity in refpe# 
'Of the wife. Cox's P.Wm*. 459. But k is determined, the wife 
'tfhall -have the 'fame relief, under a. general aingnmeat by, the 
•Inrfband of las eftate for the benefit of hie creditor*. ^Jtr*. xjo. 
But if the wifeVfortune w paid to. the hu&and > ,Qr„he can jc- 
•*erre it without applying to a const of equity, Juch a -court cam 
-give no relief to the wife. %Atki**o. But. Co. ZiH. $$*• *■&•* 

TV. Eq. 304. 1 

Note % page 435, Ime4&, words 8*vmgthe a^^rivre.^Bf 79 Car. 
*'IL c. 3. f. 15. the hufband fhtfll have adminifrrationof all his. wife's 

pcrfonal eftate, w~hich he did not reduce into hw^pofleffion before 
iter death, and {hall retain it to his own ufe j and if he dies before 

adminUbration is granted to him, or he has recovered his wife 1 ! 

property, the right to it paflesto his -perfofial representative, and 
mot to the wife's next .^f Jrio. 1 P.. Wmt. 37 8. JRuf. Co. £itf. 351. 
Note 3, page -436, line 18, word creditors. — The hufband may 

tlifpofe absolutely of his -wire's jewels.or other paraphernalia in his 
tlfe-time. *>Mk. 394. And although, after his death they asf - liable 

to his de%ts, if his pcrfonal eftate is ejithaufted, yet die widow may 

recover from the heir to the amount -of what flie is obliged to pay, in 

confequence^f'her hufband Vfpcc&ltycj editors. out of .her para* 
•pheraalU. 1 J^.Wmu 730. 

But fhe is sot entitled to them after his. death, if the has banned 
Sicrfeif by an agreement! before marriage of every thing ihe could 
•claim out o~f his fperfonal eftate either tby the. common Jaw. or 
feuftom. avfc*. 64 a. 

CHAPTER THE THIRTIETH. 

<9f title ly Gift*' Grants ami CtmtruB. 

Net* i,:p^e,44a,line 3, words^^*/ dboifion^rlf a man&lfc goods 
tad ftiil continues in potieffionas viable owner, the fale is fraudu- 
lent, and. void againft creditors. % T. & 596. But the fale or 
mortgage of -a flnp at &a is valid, if the grand bill of fale be de- 
av^red to the vendee or mortgagee, and lie take poCefliou, the 6rk 
•ppOrtuoky after the Qfip arrives in port. 1 T. k, 462. 

Note a, page 445, Jioe 04, wonds perform f*<— fSee a very learned 
4hTcftatk>n upon this paflage,. and the learned Judge's, obfervarjoa 
and reference upon a nudum fafium in the preceding .page, by Me. 
Ttaiblanque in his edition of the Treatife <of Equity, 1 vol p. 346. 
#That learned gentleman abundantly proves that a consideration was 
not necefiary to cottftituteatnnduag contract in the civil law; and 
- lie concludes, that " from* view of the different medes by which 
*' an obligation could be created hj the civil law, it appears that* 
* without +vf co nfidc rat ion » a «ocbal *grcenjfin| sx pjomifc might. 
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"•» in rtfpecl: of certain prefcribcd folentsities, acquire a binding 
* force and legal validity ; and further, that for want of a con- 
4t federation, a written acknowledgment of a debt might be avoid- 
** ed ; and that though a confideration was alleged in writing, it 
'* might be denied. If-then it be afked, that was a nudum pa&um 
<f by the civil .law. ? I ihould fubmit that, from the above obferva- 
cc tions, it appears to have been an undertaking to give or to do 
■** fome particular thing or act, which neque verbis prafctipis folemnibvs 
u vefiiiumjily nequefaclo out datione ret tranjiit in contraftum ixnyminatum" 

Note 3, page 445, line 37, words nudum pactum. — Where a mam 
is under a moral obligation which no court of law or canity can 
-enforce, and prqmifes, the honefty and rectitude of the thing is a 
confideration. As if a man promife to pay a juft debt, the recovery 
of which is barred by the ftatute of limitations ; or if a man, after 
he comes of age, promifes to pay a meritorious debt contracted 
during his minority, but not for necefTaries,; or if a bankrupt, in 
affluent circumftanccs after his certificate, promifes to pay the 
whole of his debts ; or if a man promife to perform a fecret trull, 
•or a truft vj-d for want of writing by the ftatute of frauds. 

In fuch and many other inftances, though the promife gives a 
eompulfory remedy where there was none before, either in law or 
equity, yet as the promife is -only to do what an honed man ought 
to do, the ties of confeience upon an upright man arc a fufficicnt 
confideration. Ld. Mansfiddj 1 Covtp. aoo. 

Note 4t page 446* line 8, words of the dr«rtver> — Mr. Fonblanquc, 
in his difcuffion of the fubject of confideration, referred to in the 
laft note but one, has taken notice of this inaccuracy : he fays 
what certainly is fully eftablifl>ed, •« that the want of confideration 
•*< cannot be averred t>y the maker of a note, if the action be brought 
u by an indorfee j but if the action be brought by the payee, the 
«* want of consideration is a bar to the plaintifTs recovering upott 
"it." t Stra. 674. Bull. N. P. 27 4. 

Note 5. page 447, line aa, words Us execufars.-~ll two writs are 
delivered to the (heriff on the fame day, he is bound to execute 
the firft which he receives ; but if he levies and Tells under the 
ftcond, the fale to a vendee, without notice of the firft, is irrevoca- 
ble, and the flierifF makes himleif anfwerable to both parties. 
1 SaJL 310. 1 T. R. 7*9. 

Note '6, page 448, line 4, words price of them.-— The proper tr 
does not feem to be abfilu^ly bound by the earned ; for lord Holt 
has laic) down the following rules, viz. K That notwithstanding' 
« the earneft, the money nuift be ^aid upon fetching away the 
" goods, becaufe no other time for payment is appointed ; that 
M earneft only binds the bargain, and gtveS4hc party a right to de% 
•' mand ; but then a demand without the payment of the money is 
ct void ; that after earneft given the vendor cannot fell the goods to 
** another without a dcfaulfin the vendee ; and therefore if the ven- 
u dee does not come and pay, and take the goods, the vendor ought 
« to go and requeft him ; and then if fee docs not come and pay,snd 

Vol. II. V 
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" take away the goods in convenient time, the agreement is dif- 
u folvcd, and he is at liberty to fell them to any other perfon." 
I Salt. 113. 

Note 7, page 448, line 18, words charged therewith.— It is fully 
eftabliflicd, that contracts for goods which arc not to be delivered 
immediately, are not within the ftatute, and are binding without 
a writing ; at an agreement to take a carriage when it is built, and 
the like. 4 Burr. 210*. And this is binding, though in fact the 
Carriage is not delivered within the year. ; but If the original agree- 
ment was, that it ftiould not at any event be delivered till after a 
year, then the contract will not be valid unlefs it is reduced into 
writing. 

Note 8, psge 450, line 6, words property in the jWj.r— The owner 
of goods ftolen, who has pfe£ecuted the thief to conviction, cannot 
recover the value of his goods from -any one who ha3 purchafed 
them and fold them again, even with notice of the theft, before the 
conviction, a T. R. 750. 

Note 9, page 451, line 27, words reprcfented to the buyer.— -The 
following diftinctions feem peculiarly referable to the fale of horfes. 
If the purchafer gives what is called a found price, that is, fuch as 
from the appearance and nature of the horfe would be a fair and 
full price for it, if it were in fact free from blemiih and vice, avid 
he afterwards difcovers it to be unfound or vicious, and returns it 
in a reafonable time, he may recover back the price he has paid in 
an action againft the feller for fo much money had and received to 
his ufe^provided he can prove the Jeller knew of the unfoundnefs 
or vice at the time of the fale ; for the concealment of fuch a ma- 
terial circumftance is a fraud, which vacates the contract. 

But if a horfe is fold with an exprefs warranty by the feller "that 
it is found and free from vice, the buyer may maintain an action 
upon this warranty or fpecial contract without returning the horfe 
to the feller, or without even giving him notice of the unfoundnefs 
or vicioufnefs of the horfe ; yet it will raife a prejudice againft the 
buyer's evidence, if he does not give notice within a reafonable 
time that he has reafon to be dihatisried with his bargain. H. BL 1 7. 

The warranty cannot be tried in a general action of a flump fit to 
recover back the price of the norfe. Cow/>. 819: In a warranty it 
is not ncceflary to (hew that the feller knew of the hcrfe*s imper- 
' fections at the time of the fale. 

Note io, page 452, line I0> words 30 Geo* It c. 24. — And further 
regulated by ftatute 29 Geo. III. c. 57. 

Note II, page 453*. l«*e 16, words call of the £«V.— =The learned 
Judge has claned irdifcriminately together a number of bailments, 
which are very difSmilar in their nature and legal confequences. 
*his fubject forms a very important branch of the law of England. 
In order to acquire a knowledge of the numerous and nice diftine- 
tions which the law of bailments comprehends, it is cecefTary that 
tht flndent fliould perufe with attention lord Holt's judgment in 
the report of Cogs *. Bernard^ in Lord fiaym. 909 ; and afterwards 
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Sir William Jvnes's EJfay on the Laiv ff Bailments, where fhcfc di£^ 
tin&ions are examined and difcufted, as I conceive, with not lefs 
learning and ingenuity than found judgment* and juft eondufions- 

Sir William Jones has reduced the taw of bailments as it were tt> 
a fcale, by which he limits the degree of neglect which every bailee 
h anfwerablc for. 

He divides negfetft into three kind?, which he thus defines » 

44 Ordinary neglect is the omiffion of that care, which every 
«* man of common prudence, and capable of governing a family, 
«« takes of his own concerns. 

" Grofs neglect is the want of that care, which every man of 
41 common fenfc, how inattentive foever, takes of his own property. 

** Slight neglect is the omiffion of that diligence, which very cir- 
" cumfpect and thoughtful pcrfons ufe in fccuring their own goods 
** And chattels." 

A carrier is Ifable even without any degree of neglect ; for 
from principles of public policy he is anfwcrable if he U robbed 
of the goods ; and for every other lofs, which docs not happen by 
the act of God, (that is, without human agency) or by the ki»ga 
enemies. 

An inn-keeper, for the fame reafons, is alfo Kable for a theft or 
robbery of his gueft s goods, committed in his houfe. See r vol 
446. n. rr. 

But the agiib'ng farmer* the tay!or,and the pawnee, are anfwcra- 
ble only for ordinary neglect 1 f© if a horfe be fent to agift, and it 
be ftolen, the owner cannot recover the value from the farmer as- 
from a can ier and inn- keeper, unlefs be w» ftolen by the negligence 
of the farmer, as by leaving the gate of the field o£en • or unlefs. 
the farmer has exprefsly underuken to be anfwcrable for vfuch a 
lofs. La-w e/Bailm. 92. 

A friendly depofitary is refponHble only for grofs neglect ; and 
not even for that, if his character is known to the depofitor, and 
he takes no better care of his own goods, and 'they alio at the lame 
• time are fpoilcd or deftroyed. lb. 120. 

Wherever a debt accrues to the bailee from the bailor, in cozip 
fequence of the bailment, as where a horfe is delivered to an inn- 
keeper to take care of, or to a farmer to agift, or to a farrier to 
fhoe ; or where cloth is given to a taylor to make into a coat, or to 
a dyer to dye ; or corn to a miller to grind : in all fuch cafes the 
bailee has, what is called, a lien upon the thing bailed, that is, he 
may detain it till the dtbt incurred by the bailment is difchargest 
by the bailor. - 

.But he has only a lien upon the article baited for the debt, which 
accrues upon the laft bailment of it, and he cannot retain it till the 
bailor has paid him a demand, which arofe upon former bailments, 
where he reftored the thing bailed without availing himfelf of his 
lien. 4 B«rr. 2214. 

Any perfon may be a pawnee ; that is, may take a pledge or 
pawn as a fecurity for money lent, provided he takes no more than 
legal intercft, ^9 Geo. HI. c. 57 v . f. 23. But if plate or any chattel! 
i* given to one perfon for life, and after h& death) to another, if he 
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who has the lifc-intcreft pawns the article for. valuable confeder- 
ation, the pawnbroker or pawnee has no lien upon it again ft the. 
perfod who is cntitfed to the intertft in remainder, although the 
fettlement was concealed from the pawnee, and he was impofed 
upon hr the peifon who pawned the article. % T. R. 376. 

Note 12, page 453, line 22, words both cafes is the fame. — The 
learned Commentator has heTe followed lord Holt, who has treated 
a wmwadatuM and a hoih'o without diftinction. Lord Raym* 916. 
But this feems to be properly corrected by Sir IV, Jones, 55 ; who 
concludes, that the hirer of a thing is anfwer able only for ordinary 
■ neglect ; but that a gratuitous- borrower is refpontible even for 
flight negligence. 2b, 120. 

Note 1 3, page 458, line 27, words be totally lo/l. — It is an eftablifhed 
rule, that nfttcontract is within the ftatute of wfury, although more 
than five per cent, is to be paid upon money advanced, if the princi- 
pal isa&ualty put in hazard, and may be to'tally loft to the lender. 
The general nature of a refpondentia bond is this, the borrower 
binds hjmfclf in a large penal fum, upon condition that the obliga- 
tion (hall be void, if he pay the lender the fnm borrowed, and fo 
much a month from the date of the bond till the (hip arrives at a 
certain port, or if the (hip be loft or captured in the courfe of the 
voyage. The respondentia tntereft is frequently at the rate of fort j 
. or fifty per cent, or in proportion to the rifle and profit of the voyage ; 
for the refpondentia' lender may be conftdered as a material partner 
in the lofs and gain of the adventure ; and therefore he may mfure 
bis intereft in- the fuccefe of the voyage, but it muft be exprefsly 
fpecified in the policy to be refpondentia intereft, 3 Burr. 1394 ; 
unkfe there is a particular ufagc to the ecntrarj. Part, Inf. ir. 
A lender upon refpondentia is not obliged to payrfalvage or average 
loflesjbut he is entitled to receive the whole fum advanced, pro- 
vided the flitp and cargo arrive at the port of deftination ; nor 
will he lofe the benefit of the bond, if an accident happens by the 
default of the borrower or the captain of the (hip. 16. 421. 

Note 14, page 469, line 34, words facie for the //»*.— Infur an ce 13 
in effect nothing more than a wager, for the underwriter, who in- 
fures at fl ve per cent, receives five pounds to return one hundred 
upon the contingency of a certain event ; and it is precifely the 
fame in its conferences, as if he had betted a wager of 95/. to five, 
or nineteen to one, that the (hip arrives fafe, or that a certain 
event does not happen. So where a life is infured for a year at 
ten per cent ; that is,' where ten pounds are received to pay one 
hundred, if a certain pcrfon dies within a year ; this infurance U 
s. in effect precifely the fame as a wager of nine to one, that the par- 
fon, whole life is infured, lives a year. It is not furprifing then 
that infurance fliould have become fo prevalent and pernicious 
a mode of gaming, that the legislature was oblige^ to reprefs it, 
and to ctmiine.if within thpfe limits, within which it is beneficial 
or abfoWely neceflary to the fecurity of commerce. The writera 
of mercantile law, with that natural partiality which authors feel 
for their fubjects, have axnufed (hemfelves by endeavouring to dif- 
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cover what country could firft claim *e honour of the inventions 
of infurance. But it is a contract far too fimple, and too obvious to* 
the underftandings of mankind, however uncultivated, to be digni- 
fied by the name of invention. Yet its progrefs and refinements 
would be a neceflary confequence of the extenfioaofxommerec, and? 
the gradual improvement in the fcience of law. 

No^e 15, page 460, line 3X, words aBs tf parliament. — The con- 
tract of infurance is founded upon the purefb principles of morali- 
ty and abftra& juftice. Hence it is neceflary that the contracting, 
parties' fliou Id have perfectly equal knowledge or ignorance of ev- 
ery material circumftance refpe&tng the thing infured. If on> 
either fide there i» any mifreprefentation or allegatio fatfh or con- 
cealment or fupprejjio «*•«, which would in any degree affect the 
premium, or the terms of the engagement, the contract is fraudu-* 
lent and abfokttely void. See various inftanccs in ParXt Inf. c. x. ; 

Note 1 6, page 461, Hne a, words ftfponekntia Bond. — This ftatute 
does not extend to foreign lhips, upon which, as before the ftatute, 
there may (till be infurances, intereft' or no intereft* Tbefe were not 
included* in the ac\ on- account of the difficulty of bringing wit-* 
nelTes from- abroad to prove the interefb Doug . 30a; But where 
there is an intereft on board, the owner by a valued policy, in which, 
'the value of the goods is agreed upon aud fixed between the par* 
ties, may infure far heyond the extent of the real value. For the' 
excefs of the infurance is held not to he within the ftatute, uniefs i> 
ihould appear that the intereft is- fo (mall as to be a raereevafion 
of the act, and. a pretence for gaming. In an opea policy, where 
no value is fixed, the prime cod of the goods muft- be. proved. fe 
JBur>.ii7Q+ 

A re- aiTu ranee is^ the contract, which an infurer, who whiles to> 
fee indemnified againft the rifk he hat taken upon himfelf, makes 
with another perfon, by giving him, a premium to re-allure to bin* 
the fame event, which he himielf has injured. Re-affurances ar« 
prohibited by the ftatute fo Geo. II. c. 57. both upon foreign and: 
Sngtifh (hips, uniefs the afiurer. is insolvent, a bankrupt, or dead, 
in which cafes he, his aflignee, or perfonal representative, maj 
make a ie-afiWance, which., muft be exprefsly mentioned as a re- 
aflurance in the policy, % T. A. 161. The object of prohibiting 
re-afTurance, was to prevent idle gaming fpectulations, by pcrfons 
endeavouring to obtain a high' premium for infurance, .and then to- 
ftcure themfelves by getting the fame riik infured at a louNer rati 
The learned'Judge items to have miftaken a double ihfuiarrce for a 
re-afiurance : a double infurance is where the owner infure s his. 
goods twice or fiver*! timgs wcr t with difFerent.underwriters, whic{vi 
ne may lawfully do. By which means he increafas Iws fecurity k , 
and though he canholr recover more than a fihgle fatisfaction for 
his lofs, yet he may bring his a&km againft any one of the under ^ 
writers, and compel him to pay the whplc extent of thfe intereft inV 
fiirrd. And this underwriter may afterwards recover from each* 
•fthc.ft.ft, a rateable fatisf action or apj>ortio«mcnt . of the. £unv, 
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whicli he lias been obliged ts^'pay to the aflured. Park Inf. 38a 
The law of infurance is fully and ably collected and arranged by- 
Mr. Park, in his Syftem of the I>aw of Marine Inforances, For 
the benefit of Ay dents and of readers in general, the Editor, upon 
a future occafion, will give an abridgment of all the principles of 
this important and elegant branch of EngUfli jurifprudence. 

Note 17, page 461, Hoe 31, words fce~ftmpU.— In fee-fimple, or i 

fee-tail, in pojfciRou pf an annual value equal to the annuity. I 

Note x8, page 461, line 34, yratdsfesurity itfelf.—The confcdera- 
tion may either be in money or notes, if they are paid when they 
become due, but they rauftbe fpecified in the memorial. 3 T. &. 
398. But banknotes are confidered in this cafe as money. /A. 
554. The grant of the annuity will be. void if the confederation is 
partly money, and partly a debt for the fale of goods ; for one 
great abufe intended to be corrected by the ftatute was a pretended 
advance of money by a fraudulent fale of goods, i T. R. 73). 

Perhaps a debt for money lent would be a fufficient confederation 
*" within the fpirit of the ftatute, yet it would be prudent not to* 
truft to it. But annuities granted without a pecuniary confidera- 
'tion, as in confederation of the grantee's resigning his bufinefs in 
favour of the grantor, are excepted in the ftatute, and need not be 
registered. 4T.A 790. j 

Note 19, page 463, line 23, words can be fofc/i.— This ftatute not 
only makes the lender liable to a penalty of treble the amount.pC 
the fum lent, but it declares all ufurious bonds, contracts, and af- 
furanccs, abfolutely void. If therefore a bill of cx^fetnge, or note* 
/is given in confequeacc of an ufurioua' contract, it is abfolutely; 
void in the hands of an innocent ptrfon, wbe has taken it in the 
fair and regular course of bufinefs, without any notice of the ufu- 
*y ; and evidence of the ufury will.be a good defence, in an action, 
brought upon fuch a bill or note, againft the drawer, acceptor; or 
any indorfcr. - This is a very hard <afe ; and the law is the 
fame if a bill or note is given for a gaming debt, or for money Tent 
to game with. Doug. 708. See further upon ufury in the 4th vxjl. 

*• *& ~ 

Note ao, page 466, line 18, words iy bis authority. — See 3 vofc 
|>age 159. 

Note ax, page 467, line 29, words between tbem. — One very im- 
portant diftintSion between foreign and inland bills of exchange 
ft ill remains unaltered by the ftatutes; viz, in a foreign bill, in or- i 

der to recover againft the drawer or in dor ft rs, it is neceflary that 
the bill ibould be protefted for non-acceptance or non-payment, 5 
!T. i?. 239 ; but a.proteft is not neceflary upon an inLnd till," ta 
enable the holder to recover the amount of it againft the drawer. 
«r indorfers ; and the only advantage of a proteft upon an inland, 
-bill is to give the holder a right to recover interefl and eipeiifcs 
incurred by the non-acceptance or non-payment. LJ: Rnym. 993* 
No inland bill, payable at or after fight, can be protefted ; otx 
"*hich is nat drawn payable at fornc time after date. 4. T; JL igo. 
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Note 22,. page 47 a. line S, words «tfw* &.— Every note or bill of 
that value (hall fpecify the name ana place' of abode of the payee; 
it (hall not lie antedated, and {hall be made payable within twenty- 
one day* after date; and every indorsement {hall be made within that 
time, and {hall be date.d when and where made, and (hall contain 
the name and place of abode of the indorfee. The penalty for not 
complying with the datute is from 5 to 20/. at the utfcretion of & 
magi ft 1 ate. 

The following (lamp duties are now payable upon all bills of ex- 
change and promiflbry notes : upon all bills of exchange payable 
on demand, and promuTory notes payable to bearer, on demand, for 
5/. 5/. and under, 3*/. ; for 30/. and under, above the lad fum, (at ; 
for 50/.. and under, o<£; for 100/. and under, is, ; for 200/. and 
under, is. 6d, ; thefe may be re-ifTued at the place where drawn. 
But fuch bills or notes paying for jl. 5/. or under 6d and for 30/. „ 
and under, above 5/. 5*. one {billing, may be re-iflued after pay- 
ment at one place. For all other bills and notes the following 
duties mud be paid : for 30/. and under, &/. ; for 50/. and under, 
above the I a ft fum, yd. ; for lOOl. and under, is. ; for 200/. and 
under, is. 6 J. Every bill and note above 200/. fhall pay %s. No 
duty is to be paid upon bills or notes for lefs than 40. ; nor upon 
any draft on demand upon, bankers living within ten miles of the 
place where drawn. All foreign bills fliall pay for each fet, for 
100/. and under, &/. r for 200/. to 100/. nine pence ; above 200/. 
©ne (hilling, 31 Geo. III. c. 25. Bur.?. Prom. I^ote. 
**" Note 23, page 469, line 6, words back oftbe bill. — It is fully fettled, 
that a verbal acceptance will bind the drawee. ' St?. 1000. Yet 
it appears from the ftatutes, which are very far from being fo in-. 
felligible as the importance of the fubject demanded, that if the 
drawee refufes to accept in writing, the bill may be protefted fcr 
non-acceptance. 3 & 4 Ann. c.,9. f. 4. But if a verbal acceptance 
is received by the holder, the oil) cannot afterwards be protefted 
for non-payment, fo as to charge the drawer with cods, damages, 
and interfcfi, in confequence of the prpteft. f. 5. 

Note 24, page 469, line 20, words/carton days after..— Ste note 2o» 
'vNote 25,9 age 469, line 23, words lifomes due. — A bill or note it 
not now confidcredAlue or demandahletill the lad day of the thre* 
days grace ; as if a bill* or note is dated on the 12th of any month, 
and' made payable ten days, one week, or one month after date, 
nayment mud be demanded on the. 25th, the 2 ad of the fame, and 
en the 15th o£ the- next month refpectively. Days of grace are 
allowed upon promiflbry notes, in like manner as upon bills of 
exchange. 4 T. £. 14& ' 

• Note 26, page 470, line 11* wofldrVr*«w— It is probable, when 
the datute 9 & 10 W. HI. c. 17, was pafled, which requires notice 
-of a putted- to be fent within fourteen days, that fuch time wa* 
thought a reafonafele notice of the bill's being dishonoured ; bat if 
. is now fully. fettled, that if the holder of a bill intends to have hit 
remedy againft the drawer, or iadorfer, he mud give him-notic* 
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without delay of the non-acceptance or non-payment, and that he 
expects payment from him. It ufed to be held, that the reafbna- 
blenefs of the notice was a queftion of fad for the Jury to deter- 
mine ; but it is now fo far a queftion of law, that the courts will' 
j^rant new trials till the jury adopt the rule which they hare cftab- 
liihed ; which feems to be this, vix, that notice rnuft be given to the 
drawer or indorfer, by the firft of next poll, if the time will pen- 
mit, after the dishonour of the bill. I T. R. 168. fiotf. 497. It * 
might perhaps be more convenient to extend the rule till the poft 
goes out on the next day, as. this would cut off all queftions and 
litigation. upon the poflibiiity of giving notice on the lame day. 
The drawer and- indorfers are dificharged, without fuchdue noticey 
from alt action* brought upon the biff; with this exception, if the 
holder can prove that the drawer had no effects in the hands of the 
drawee when the bill was difhorioured, he may ftill recover againft- 
the drawer, though he omitted to give him notice. For the intent 
of the notice is to give him the ear lied opportunity of regaining 
his property put of the hands of the drawee ; and ne can fuftaia- 
no poffihle injury by the want of notice, when he has no property 
in the drawee's poflefllon. 1 T.R.ji 2, But this rcafon docs not- 
extend to an indorfer ; and therefore the cirenmftance of the- 
drawee's having no effects is immaterial in an action againft hiiru Ik. 

.Note *7, page 470,. line 24 K words. but the drawer ©«(y..— The holder 
of the bill may bring actions againft the acceptor, drawer, and alt 
the indorfers at the fame time ; but though hie may obtain judg- 
ments in all the actions, yet he can recover but one fat isf act ion for. 
the value of the bill ; but he may (be out execution againft all the- 
re ft for the cofts of their respective actions. Ifoylry, 43. 

This important fubject will be. more fully difcuiTed by the Editor: 
upon a future occafion. 

CHAPTER THE THIRTY-FIRST, 

Of Title by Banlr*pUy. 
Note 1 , page 47 1 , line a J , words criminal or offender. — Throughout? 
the three firft features the bankrupt is uniformly called -an offender, 
and the original defign of the bankrupt laws appears- to have been* 
to prevent and defeat the frauds of criminal debtors ; for the 34 
k. 35 Hen. VIII. c. 4^ the firft bankrupt ftatute, begins with thia 
preamble — ,c Whereas divers and fundry perfons craftily obtaining 
•* into their hands great fubfance of other men's goods, do fudden- 
u ly flee to pnrts unknown j or keep-their houfes, not minding to 
*-pay or rcflore to any their creditors their debts and duties, but 
"•at their own wills and pleafuresconfume the fuhftance obtained 
u by credit- of other men, far-thci* ojwi pleafur* aittl.delicate living; 
* againft all rcafon, equity, aad good conscience/'' The "bank r up*; 
being deemed an offender, and being, completely divefted of. th« 
difpofnion of his property, thefe ftatutes at the fjt ft would naturally 
be cooGdered penal ftatutes.; for, this reafoa Lprefujne the li.-Jac* 
c-. 1$, begins by declaring that « Hue aiWefaid. ftatute* &all fa*; 
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" largely and beneficially confirmed and expounded for the aid an4 
" relief of the creditors." 

Note a, page 474, line ao, words /« Ai^.W— But that itatute 
extended to perfons of every denomination who came under the 
defcription of the preamble, which ice iu the preceding note(i). 
By that (latute the chief officers of (late, the chief juftices, the 
privy council, or three of them at the lea ft, had the authority 
which is now given to the commiifioners of bankrupt, to di (tribute 
the bankrupt's property among his creditors. It is fonutliing re* 
markable, that, although the fubfequcut ftatutes defer ibe what 
traders fliafl be bankrupts, and the conduct which renders them 
fubject to the bankrupt Jaws, and give couimiifioncrs appointee} 
by the chancellor authority over fucb perfons^ yet 1 have no wliere . 
found any negative words, or words to repeal the flat, of Hen. VIII^ 
The authority in that /latute is left to the difcretion of the higa 
pcrfons therein named ; and as the object was fuppofed, as I con- 
ceive, to*have been fufficiently anfwered by the fubfequent ftat'Jtcs, . 
it fell into entire difufc. 

Note. 3, page 475, line 4, words concerned as natives. — Any perfoi^ 
whether native, denizen, or alien, who trades to England, although 
he never refides here as a trader, may be a bankrupt, if. he flioahj 
come to England and commit an ad of bankruptcy whilft he if 
here. Cvwp. 39%. 

Note 4, page 4 75, line 16, words dtmed a iWrviM.-^Altljcmgh a 
farmer, grazier, and drover, cannot from their reipecftive occh|u* 
irons alone be^bankrapts, yet if they buy and fell, or are dealers, 
independently of tucfe characters, they become, like other traders, 
subject to the bankrupt latwa : as one tf annex was declared a bank* 
nipt who bought large quantities o&potatoet, no* far planting of 
Qonfuming upon his farm, but for felling again for profit, 1 Sir. 523 1 
anfl another, who oecaitouaHy bought horfes, not for .the vfe of hit 
farm, but to moke a profit of by rtfeUing. .1 T.JL 517. AfermcC 
who makes upon his farm bricks for fale, from earth not taken from 
the farm, may he a bankrupt. _'i Mro, ,17^. Eut where a own 
rented, a farm, wherein there was a brick- ground, upon which he 
dug the clay and manufactured bricks for fale, the court of common 
pleas decided he could not be a bankrupt ; but this judgment waa 
afterwards reverfed by the court of king's bench. 1 T. £. 3^ 
XZocke, $ly 3d Edit. . . , 

Note 5, page 47$, line 13, words a lanfrufit.-~ An inn-keeper may 
be a bankrupt, if he Hell liquor out^of his houfe to all perions whq 
fend for it, however inconiiderabie the quantity, or XoiaJl his profit 
i T. &. 517. And by thia fpecies of dealiug,it is probable that al| 
innkeepers are now traders, and liable to be made bankrupt*. 

Note 6, page 47 *> h'«ic 1 1, words cetrtmiJ/iQ* of Aa*£ftyA— But if a 
fingle woman carries on a trade and commits an act of bankruptcy! 
ihe cannot after marriage be made a bankrupt. Cnh, 40. Where 
a married woman lives apart from her touflband, under articles of 
separation, with a- feparatc maintenance, a* ihe is competent t© 
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contrail, and liable to be fned and taken in execution for her debts 
as a feme file, if &t£ becomes a trader, it is reafonablc, and agreeable 
to principles, that ilie £houId be fubject to , the bankrupt Jaws* 
£**&, 30. 3d Edit, 

Note 7, page 478* line 3, words defraud hh creditors >~Jt feems to 
be determined, that If a trader departs the realm, whatever may 
be the reafon for it, and if in his abfence any of his creditors are 
Henied payment of their debts, it is an act of bankruptcy. Ccole, oa» 
This, to fay no more of it, is a harfh coTiftrudtion : if then a mer- 
chant is under the neccflity of going abroad, he muft be very careful* 
to arrange his affairs in fnch a manner, that all the demands of his 
creditors during hi* abfence'may be titftantly fatisfied. 

Note 8, page 478, line 9, words pr-ifs of the /att-.— A denial that 
the trader is at home, when in fact he is, by his order or approba- 
tion, to a. creditor or his fervant, who comes to demand payment 
of a debt, is prima facie^ and is generally admitted, evidence of this 
a& of bankruptcy y yet if the denial were made not to delay pay- 
ment, but for feme other eaufe, as ficknefs, company, buiinefs, or 
the unfeafonablenef3 of the hour, it does not amount to an act of 
bankruptcy. All the acts of bankruptcy being voluntary acts in 
the bankrupt, except lying in prifon for two months, or neglecting 
to make ratisfactiou within the fame time after fervice of legal pro- 
cefs, where the tradet has privilege of parliament, which acts of 
bankruptcy may be coropulfory and unavoidable ; the confeqoence 
is, that moft bankruptcies are previously concerted by the trader 
and fome of his. creditors ; yet it is' held, if any creditor, who has. 
concerted the bankruptcy with the trader, comes or fends for pay- 
ment, and a denial it made, this is not an act cf bankruptcy ; for 
the trader cannot he kid to r* cp houfe to delay a creditor, who 
fends not for payment, bik for refufal of payment. But if any 
other creditor, who is net privy to this agreement and defign, fends 
for payment, and a denial it made, this is a complete act of bank- 
ruptcy. Cob&e, $3. 

Note 9, page 478, line 16, words tf their ftdrity — A fraudulent 
judgment and execution, though void againtt creditors, do not 
conftitnte an act of bankruptcy ; the wonis in the ftatute 1 Jae. £. 
c. 1 c. (ignify the peculiar manner of carrying on fuits in London 
and fome other places. C«w/. 427. 

Note 10, page 478, line 19, words nature with the lap. — A fraudulent 
conveyance or fale of good? by a trader, is not an act of bankrupt- 
cy, unlefs it is by deea. 4 Burr, 14 78. A grant or alignment of 
all a trader's property is an act of bankruptcy. Doug. 282. And 
even an affignment by a trader cf all tjiis property in truft for his 
creditors, is an act of bankruptcy ; unlefs they all concur, being 
contrary to the policy of the bankrupt laws. But the creditors 
who are parties, or alTcnting to fuch an alignment, cannot avail 
themfelves of it, and cftablifh it as an act of bankruptcy. Co*i* % 
108. % T. JR. 594. A conveyance by deed of part of the efic&s, 
if made in contemplation of bankruptcy, is alio an act of bankrupt 
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j cy. Doug. 86, But where there is a conveyance without deed, or 

| a payment of money, or any preference is given, although to a bona 

i * fde and meritorious creditor, upon the ere and expectation of . 

bankruptcy, this is a fraud again ft the bankrupt laws, and may af- 
I ter bankruptcy be avoided by the aflignecs, for the benefit of the 

creditors in general, €otvp, ia;. 629. 

. Yet if fuch a preference to a particular creditor be not given 
voluntarily, but . from an apprehenfion of legal procefs, it ia not 
fraudulent, and cannot afterwards be vacated, x T. £. 155. 

Note 1 1, page 478, line 31, words obtain bis liberty.—- In this cafc, 
- the act of bankruptcy relates back to the day upon which the ar- 
reft is made, a T. R* 143. And the legal confequenees will be 
the fame as if the trader had committed any other act of bankrupt- 
cy on that day. But if a trader upon being arretted, puts in bail, 
! and afterwards fur renders htmfelf in difcharge of his bail, and lies 

\ two months in prifon, the act of bankruptcy is committed on the 

^day of the fur render. Bull. N. P. 38. 

Note 12, page 479, line 7, words privilege of parliament. — A mem- 
ber of either htrafe of parliament who engages in trade, and com- 
f mits an act of bankruptcy, may be. declared a bankrupt, 'if, -within 

two months after fervice of procefs fued out as described by the 
ftatute, he does not compound or pay the debt, or enter into a bond 
with Hvo fureties to be approved of by a judge of the court, to pay 
the fam recovered in the action with coils. 

Note 13, page 479, line 13, words or implication. — There is 'one 
»ct of bankruptcy befidcs thofe enumerated above by the learned 
Commentator, viz": If any bankrupt ihall give or fecure to the 
pcrfon who has fued but a commifliori, more in the pound than the 
other creditors can receive, that commiflion ftiall be fupcrfeded, 
and this alone fliall be an act of bankruptcy to fupport another 
commiffion. ' 5 Geo. JL e. 30./ 24. And if a trader gives a fatisfac- 
tion to a petitioning creditor, who has fued out a commiflion, 
which induces him not to profectite it ; this is held to be an act of 
bankruptcy which will fupport a fecond conhniiBon. Covte, 1 20. 

Note I4i page 47 9> liuc 30, words Be h become a banlrupt. — Bank- 
ruptcy and insolvency, though frequently confounded in common 
difcourfe, yet are very different in the confideration of law. Bank- 
ruptcy can happen to no one who is not a trader, and <rvery tra- 
der, by committing any of the acts already enumerated, may be a 
bankrupt, though fee may be worth one hundred thoufand pounds 
after the payment of all his debts ; and if a trader or merchant 
openly appears in his (hop or counting-houfe, and tells his credit- 
ors, I cannot p*y you, or, I will not pay you, no commiiilon can 
be fued out againit him till he lias done fome act which the law 
denominates an act of bankruptcy. 

Note 15, page 480, line 5, word a]JMai>it. — The petitioning cred- 
itor's debt muit be a legal not an equitable demand, and confe- 
quentiy the aflignee of a bond cannot take out a commiflion. If a 
4ebt is dyje from a partnerfhip, it will be fofficient to fupport a 
Xepafate conftnifiba againft eoe partner only. The petitioning 
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creditor's debt muft be contracted * cither before the bankrupt IJe- 
gan, or before he left off trade. If a note or bill is drawn before 
the act of bankruptcy, but indof fed without fraud afterwards, the 
indorfee has the fame right to petition for and to prove it under 
the commiffion as the original payee. The holders of bonds, bills," 
notes, and other fecurities for the payment of money, or in confid- 
eTation of goods fold upon credit, may petition for a commiffion* 
before ftu*h fecurities are due, by the 5 Geo. II. c. 30./ 22. If a 
creditor has taken hi3 debtor in' execution, he cannot afterwards 
fue out ascommiflion, for the execution is considered in law a fat- 
isfadtion of the debt. It is now held to be neccflary to fupport a 
commiffion and the proceedings under it, that the. petitioning cred- 
itor's debt fhould have exifted prior to any ad: of bankruptcy, 
proved. See Cov&e, cb. ii. 

Note l6, page 480, line 10, Words *do not 1 prove him a hanirttpt^^ 
When a creditor intends to take out a commiffion, he muft make' 
**n affidavit of his debt, and execute a bond to the great feal ; (this 
is caNed firming a faciei) and if he does not get the commrffion 
fealed within tour days, exclufive of the day upon which the dock- 
et is fVfuck, any other creditor may fue out the commiffion. Gooh t 
ch.\.- -By "a late order of lord chancellor Loughborough, if the" 
commiffion is to be executed in London, it lhaH be fuperfedable 
for want of profecution at the expiration o*f fourteen day& after 
the date thereof ; and if it is to be executed in the countrv, at the 
expiration of twenty- eigh relays after the date thereof ^ an<$ the firft 
application by any folicitor on the day after the time limited'for a 
fuperfedeas and a new commiffion (hall be preferred to that of the 
folicitor who fued out the fuperfedable commiffion. 4 Bro. 433. 

Note 17, page 480, line 23, words at every Jilting — The three 
comroiffioaers who attend the execution of a commiffion are al- 
lowed 20x. each for every meeting in that commiffion, and by a 
late order of the chancellor, they cannot adjourn the' meeting to 
another hour on the lame day,fo as totntitle themfelves to a frefli 
fee. They are allowed alfo 2Cv. each for every affignment and 
birgatn and fale they execute, and the fame for fignmg a certifi- 
cate for a fuperfedeas and pie certificate of the bankrupt's con* 
formity. * ' 

The ftatute only allows 20*. for each meeting, but as the cc^- 
miffioners ufed formerly to meet merely to examine a deed, or the 
proceedings upon which they granted a certificate, they are now 
allowed to take diftind fees for. them, although they fign them at 
a meeting held for the proof of debts, choice of afiignces, or any 
other purpofe. Thefe, with Jialf a guinea, if a comrniffioner ac- 
knowledges the bargain and fale in the court in which it is enroll- 
ed, are all the fees, which the commiffioners either in London or 
the country are jufti/icd in taking. 

Note 18, page 480, line 28, words bankruptcy. *—The firft' inquiry 
is the amount and nature of the petitioning creditor's debt. And 
the commiffioners ought not to admit the proof of this debt upou 

depofuion traB Emitted to them, unlefs the petitioning creditor 
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i Kto at adiftance, or a fctisfatory reafon for hi*«»-atttiidaii<» 
is aflk-ned and fworn to by an afcdavit. The rfn^oaXTh? 
fpeculed in the depofitio* 'of .he wi,nrf. w ho pZe. $".£ £ 
bankruptcy ; for upon the doth of the witnefc after the oro^Ld 

; jn£ are recorded, the depoHtjon will be evidence in any tSrTj 

adjudged a bankrupt «e evidence, but il^ Je n £ alone fuffi 

va4nn((ed to fliew h.sreafons for it, and thus to comnlw, \t>,Jy 
.e^mrtted after the.-party has. difcontinued his uTnl l£ 

Kotei9,-pa g e 4 8i,'Ijne6,-words Ar<«(„«/& r ^/rhe chanceNbr 
* may order the jpe to be enlarged fifty day., to be commited W 

&f** K? d 4 ** thW m «»°2 J but Ihe orSerS £f m^ 
^fi* days before^hat Sday. ? The order is geheraUy a^e u^« ! 
-pet.twn in the name-of <he bankrupt,, and upon vmto£j£££ 

<>f ten and one in the morning. .This order is never-demed. whST 

Note. «o, page 48*, fi«e l «, wor** »*/«* »C-.There are inft*, 
<*»of conwihons and executions of baokrubts ftr n^X^T" 
Wfc and for cwieealment of their. dba+olZ aoS^T^lT 
.read of-any profcewion for thU offc-ctV ' ~ ' "' ' ? ewr , 

If the mnhhSr df creditors is ^^ a „ fi J! fV^ ^i 1 * ob )«&°n- 
' fifths of 'four are three and .aUfth J *™£ ""* ¥ ? f ° Ur " 

this is true of every other apt etaAly divifible by five. ^' ** 

Note ii, page 484 line.*, trords previous tr«*edin** .L.Tk,f • - 
an adbon brought a«rainft th* U* n vJ. ~ .7 ^ ^T ^ Tllat »«, « 

«d by fraud. /g« « c. 30 / ! 8 ' CerUfie ^ e «• <*»»•. 
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ation in damages for all torts or injuries done by htm before the 
bankruptcy ; for thefe could not be proved' as the extent of the . 
damages mud be afcertained by a jury. Hence alio he is not dif- 
chargedjlrom any. breach of covenant; and even where he cove- 
nants for payment of, rent, although the leafe and premifes are. 
diipofed of by the aflignees for the benefit of the creditors, the 
bankrupt ftill remains liable to be fucd by .the landlord upon his 
- covenant. 4 tf. R. 94. This is a hard cafe, for tjic landlord hat x 
his remedy alio agavntt tjxe |enant in poiTejfton. The. bajtftrupt . js u 
not difcharged from any contingent debts, where the contingency , 
happens after the bankruptcy: thefe are debts which originate 
from fometh ( iog done previous to the bankruptcy, but which he* . 
come abfolutely debts at fomc period fubfequent to it As wbe» , 
one man is furety for another, the principal is not indebted to the 
iurety tilfhis furefy is obliged to pay the debt for him. Therefore 
if this does not happen till after the bankruptcy, the furety cannot 
.prove his debt under the commiflion ; and of confequence, the 
^bankrupt is not difcharged by the certificate. But it is determin- 
ed that, ifihe principal ogives the fecurity an abfolute uncondition- 
al bond as an indemnity, he may prove it under the commiffion, 
though he has never been called upon to pay the debt of the prin- 
cipal, a T..R. 640. Yet in Arch a cafeSt tnuft be prefumed that . 
the furety would be reftraincd from receiving under the dividend * 
more than he had actually been compelled to pay, or from receiv- 
ing any thing *t ail till he was actually damnified. In analogy to 
the contingent debts of Sureties, I conceive t-tfb cafes have lately 
•been determined, one in the common pleas upon a biii of exchange, 
H. SI. ^^.640 ; ijie other in. the kingVbench upon a promiifory 
note, 4 7*. R. 714. .In each cafe the payee. was obliged to take back 
.the bill or note, and to pay the value of it after the bankruptcy of 
the drawer ; again ft whom he afterwards tbrought fan action, who 
pleaded his bankruptcy and certificate in bar.; but the courts hcM 
in the refpective cafes, that the bankrupt was not difcharged by 
the certificate. But in. both thefe cftfes it may be collected from 
the reports, that, they were merely accommodation hills, tktt the 
■ payees had giv.en.'nq value before the bankruptcy, that they tad 
lent their names merely as paretics, . and of confequence, that the 
bankrupt was not. indcDtedvXo. them fill., they had been obliged to 
pay the amount _ of tbefe ,l)ills. This circumftance is fb (lightly 
ftatcd in each report, .particularly in the fitter, as to induce many 
readers to fuppofe that no indorfer, who is obliged to take back a 
bill or note after t)ie* bankruptcy of the drawer or acceptor, can. 
prove it under, his commiflion. But I apprehend theTourts never 
intended to fay that a holder of a bill, who Jjas given full value for 
it before the bankruptcy of The' drawer or acceptori and is obliged 
to take it back after his bankruptcy, cannot prove it under the 
commiflion i a debt is due to him before the bankruptcy, which 
cannot be affected or 'dtfturbed by the fubfequent alignment ana* 
rctaJEgFUhent of the bill. It ba*«been detenamed, that the affign- 
ment relates to the original debt, and the affiance (rands tn his' place, 
-Codt, 25. Hence an iudorfee without notice, after the sifting <jf 
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the commiflion, ought* to be admitted to prove, and have relief 
'tinder the commiflion, 1 

Note Z4, page 4.85, line il words imfletmenis of their tradcsr-Al th£V 
do not pay ftttcenfliillings in the pound under the fecond conimif- 
iion,'the fecond' certificate is no bar to ' an action or execution 
againft their future effects. 5 *?. & %lf. 

Note a.<,page*485» line 36, words to newt* 1/.— And it has been' 
decided after much ferietis -argument, that the alignment ofthf 
cbmmifBoners conveys the bankrupt's pesfonal property' and iu- 
ttreffe, which are ou| of the kingdom at the time of bankruptcy 
and aitgnmtm. 4*?. A.i%%. . * 

And by,- the aflignrnent jifie property is fo completely vefted ik 
the afljgntes, that the bankrupt is not entitled to receive' from' hk 
cftatc even the necefTaiy fubfiftencc of himfelf and family, but by 
the favour and indulgence of the afilgnets and creditors. I T.'X. 

•* 57 * V . ., . •• * 

Note %6, page 485, line' 3-5, wopoV equivocal a& mdy 6e.— The 

tourt of tyngls ben-£h ffave gone fd far in holding that a clear un- 
equivocal acY of bankruptcy canhoc*be wiped away by any fubie- 
qptsit conduct, as to decide, that' if a merchant is' denied* in a 
morning, *tan a ho la* er of a v>iil conies for payment*; it is an irre- 
vocable acVof bankruptcy, even though* fie ihouhJ pay the LiM 
in the.courfe of that day, oeforc'itcoulcT'be pfoteflted, or hit could 
Be foed upon it. ' l T.R. 59. This is a fevere cafe; and "it ' has 
rather the appearance of a pttrtio priheipii to" pronounce it an uri6« 
•«bi Vocal act of bankruptcy, A denial is not of itfelf an 4 act of 
bankruptcy, but only evidence of one ; vis. k beginning to keep 
houfe > with intent tot defraud and hinder creditors 1. and where a 
debtor .prevents his creditor. frq» being hindt*eti for- a moment 
a&tet he has a right to' demand payment, ought we not in candour 
and juftice to prefuoie that he never had that intent ?? Indeed, in 
/uch a cafe it is not improbable that the denial was merely for the 
"purpoft* of procuring the means of discharging the delft. 

Note 37, page 4S6, line *4 f words are bound Akrafy.— »The king 
.not being exprd'&Ly named in the bankrupt futures, is held not to 
be bound by them, % Str. 982 ; and therefore an extent. will bind 
the propel ty of the bankrupt, if it' is ilTued before the actual aifign- 
nient of the coranviilioners ; which afugnment, by changing the 
property, defeats the fubfcquent procels of the crown. . When 
- therefore it is apprehended the bankrupt is- indebted to the crown, 
the conun-iiBoners execute immediately a provifionai alignment, 
by which means \he crown will be entitled to no mere than an 
equal fliare with the other creditors. If the extent and the align- 
ment bear date on the fame day, the extent lhall be preferred. 
fart.- Rep. 1 %6. Green, l j,6. 

Note »8, page 486, line 45, words a**V refunded. — This ftatuce 
extends its protection to the creditor of the -bankrupt in two in#» 
fiances only, ■»/«. when he has received payment, without notice 
of the bankruptcy, either for goods, fold, or for a bill of exchange 
*hkbia the ufual courfe of trade the bankrupt is liable ftp pay* 
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And it has been determined, that a creditor was compellable to- 
refund, who had. given further time to the bankrupt when a bill-* 
became due, at his requeft, and upon a promifc to pay intereft, and 
Who afterwards received the amount of it with intertft, without-* 
any notice that the debtor had committed' an a<5t of bankruptcy ; 
for the court r^eld this to be the payment of a loan, and not of a 
bill, a 7. A. 648. Set aMb a creditor has been obliged to refund 
money paid by a trader, aftera fecret ac% of bankruptcy, for the 
carriage of goods. 5 T» Ml i$j. 

.Note 29, page 486, line 28, wrtrds account far it again, — If a debtor '• 
pays the debt to a trader, with the knowledge of an a6t of bank- 
ruptcy committed by him, if afterwards a commitfion ifl'ues, he may- 
be compelled to pay it over ag^jn to the auignecs ; as where a 
bankrupt pays a trader's drafts, after knowledge of an a<5t of 
bankruptcy. 3 71 £.113* • *' 

, But fee will not be liable* to repay it, if he pays it after a judg- - 
tnent obtained without^fraud. % 7*. R. 48a. 

Note 30, page 486, line 36, words patt of them in value— In all ' 
meetings of creditors under the ftatute, the determination is to be 
made by the major part in value ; number feems sever to be re- 
garded but in ligning the certificate. The aftgnees may bring 
actions at law without confidting the creditors. 

Note 31, page 487, line 6, word tJjflrMuth*.-~Thc notice is jto jp 
given by an advertifcment in the I^odpn Qazette. t 

Note 3 a, page 4 87 , line 5, words if required*— At a meeting of the 
&ft dividend* the afiignees axe feWbnr required by the commifitaacig • 
or creditors -to verify their, accounts upon oath, out the dividend it> 
ordered upon their admiffiou that they have recovered property te - 
91 certain amount ; but upon making a final dividend, the oath of 
Ihe-aflignees cannot be- difpenfed with. 

Note 33, page 487, line .18, words goottr in execution. — When a * 
creditor proves his debt, he (rates in his deposition either that he 
has received no fecurity, or what the*»fecurity is.- 

If he has a fecurity and wifhes to prove and receive a* dividend, 
he muft deliver up the t fecurity for the benefit of the creditors, un- 
1<£> it is a joint fecurity from the-bankrupt and another perfon.and 
then he may receive a dividend upon the whole due at the time of 
the depofition, and may have recouyfc to the to-furcty beGdes ;.• 
provided he docs not receive more than 20*. in the pound for the 
whole debt. But every fecurky, which the creditor has in his -' 
■pofleffion, muft be exhibited to the commii&oners when he proves - 
his debt. If a creditor, having received the; whole of his debt, from t 
a furety,or from another party upon a bill of e*cha*ige, iheuld afters • 
wards conceal this circumftance and take a dividend under a bank- - 
rupt s eftate, it would b^p.- fraud which I am fure would be pnnifh-. 
ed,as it ought to be* in the moft exemplary manner. I particularly: 
mention this from having had occafton to obferve the great nnmbec ■ 
of debts proved under cominiQjons of bankrupt, where there werb 
Mvent parties, wJ>o fr cm, the nature oMbe tranfa&ion. ought to» 
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have befig firft called upon fcydifcharge the debt ; and this fraud 
may be more eafily pra&ifed, from the commiflioners and atfignees 
having no opportunity of examining thefe creditors afterwards upon 
oath, unlefs a fpecial meeting is held for the purpofe. It can only 
therefore be recommended to the aflignees, to make diligent inquiry 
into the conduct of thefe creditors with regard to fuch debts* and 
when they difcover fuch a fraud to be attempted or practifed, to 
bring the offender to thcfliame and puoiilinient he fo juttly deferves. ' 
If a creditor proves an aggregate debt, andftates more than one 
ftcurity ; for inftairce, two or more bills or notes ; if he receives 
the value of any one of them in full, fo much at the time nf the 
dividend muft be deducted from the amount of the debt proved. ' 
CooAe, 195. Where a creditor has- a mortgage or pledge, which he 
thinks infuftcient to fatisfy the whole of his debt, he may petition, 
the chancellor to have it fold, and the produce *of it to be applied in - 
diminution of the debt, and to prove the 'deficiency under the coin- 
million. Cot>it, 149, . 

Note 34, page 487, fine 26, vrordi other creditor*. — Lord BathurfiV 
chancellor declared exprefsly* that this proportion in the Com- 
mentaries was erroneous* and decreed- that a landlord, if he has - 
not availed himfelf of his right to ciiftrain, has no privilege under 
the bankrupt (tatutes, but muft come in fari^pajf* with othfip*. 
creditors for every part of the rent due to him. Cooke, zzz. * i« 

Yet a landlord may diftrain for ail the rent jdue, cvenafpernf. 
provifional or abfolute aiEgnroent,; while the- good* coniiuut *upojjk - 
thepremifes. 1 AtL 103. 

• Note 55, #age 4&8 r jline 9, v*ordfr JraHvbechJn proportion. — Th^ . 
whole of fuch a debt mutt bp proved, and if it i$ not. payable when> 
a-drvidend is dtclartrd, the difcoimt (91 the tinjfc wl)icli is then to» < 
run, muit be deducted from the whole fum, and the creditor £^A\ ■. 
he allowed a dividend, upon the remainder. .. . 

Note 36, page 488, line .14, wojtdMtf .tf. iatttrvptoy. -~~Wh.tr e aqp- 
obligor iu a, bottomry tit r^gpondeptia bond, or an underwriter, 
becomes a bankrupt, thcsobiigee and the afl'uxedfhall be permitte.4 
to claim ; and after the contingency happens upoiv which the- 
bond is due, cp upoii the lofs of the flrip, or qther everft againft 
which the infurance is made, they fhajl be admitted to- prove, as \\ 
fbeie.Jt: vents had happened before thje bankruptcy.- t.9 Ceo. 12. c. 3 1: 

Jjfote 37,.page^4&^ line rewords by tbttfr/l.-r-li a creditor ha* 
not proved before a fiecond dividend,* it is now the practice of the 
commtfftohcrs, to. receive the proof of his debt, without an order., 
from the" chancellor, ancjro admit him to be paid equally. with the; 
reft of the creditors,- if there is fufficienf property left in tlic handV 
of the aflignees, and then to direct an equaldiftributicm of the reft, 
fifctv Coots; &$\ ' " ' 

1 *■ 

I Note 38, page-488, <Iaft line) wqrds or J>u re/>nfe*Wiws.+~B<\l& 
and notes, in which intercft is not named, carry iiUtreft. only hq* 
Uwcca t|K proteft and the date oltheconuttilfruu. 
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CHAPTER THE THIRTY-SECOND; 

Of the Title by "fejament, UhJ Adminiftration. 

Note I, page 497, line 7, words even four. — This' has been thought" 
an error of the prefs, and that four by miftake was .printed for 7 * 
fourteen. See this fubject learnedly inveftigated by Mr. Hard-- 
.grave, who concfudes with the' learned Judge, that a will of pef-- 
•ibnal efcate may be made by a male at the age. of fourteen, and by a*" 
female at the age*>f twelve, and not foofler. ffa'rg. Co. Litu 99. 

Nate z, page 497, line 20, words difaiility lajis. — But if a perfoa 
of found miud makes his will, this wiLLis not revoked nor affec~ted 
by his fubfequent-infanity. 4 Co. 6x. 

Note 3, page 498, line 1, words devifing fands.—Szc page 379,* 
DOte I, ante. 

_ Note 4, page 498, line 13, words property his ajfent. — Where per- 
fpnal property is given to a married tvoman for her foJe and fep** 
^rate-ufe, ihe may difpbfe of it by will without the aiTeat of her 
huiband. ^ 3 Bro. 8. 

Note 5, page 549, line 4, words vacates the witf.— And it caw- 
not be revived by she fubfequent death of her huftntnd. % T. M. 

695. 

Note 6, l page 501, line '33, words fiate of celibacy > 4 — Marriage, and 
jtht birth of a pofthumons child, amount to a revoeation of a will 
mde^previows to the marriage. 5 T. &. 49. 

- Note 7, page 503, line 9, words heir a Jhilting. — This, I con- 
ceive, fefdom proceeds from ignorance, but in general is tfhe laft 
cfrufiou of an unforgiving fpirit, defirous 'of'lesrving an infult uporf 
record, .when it -has eeafed to ^produce 'either injury or difap* 
pointment. * ' ' . 

Note 8, page 504, lirie \i% t words real eft.ttes. — See page 31SJ 
note 1 a, where The Editor -endeavours to fliew that the canon 
law computation is Of nq avail whatever in the defcent* of real 
eftates. 

Note 9, p#gc 506! ltrie 3, words of the crown.— -"Where abaftard 
dies inteftate without wife or iiTue, the king is entitled to his 
perfonal property as aclminlftrator ; out it is ufu'al for tr\e cr6wn to 
grant the adminiftration of it to Tome relation of the balftard'i 
father or mother, refer ving one-tenth or other -fmall proportion 
of it. .t'Wood. 39S. . >. 

Note 10, page 507, line 10, words before he proves the •wijl. — He 
may commence an action, V>ut he cannot declare in the 'action* be- 
fore probate; for when he declares, he. to uft produce in court 
the letters te'ftamentary. And he may rcleafe or pay a debt ; may 
aflt-nt to a legacy, and be fucd before probate ; and do 
other ac~b, which feem to' be fully enumerated in 1 Sulk. 499, and 
, Com. Dig. Admih. Bt 9. 

.Note ir, page 5<38, ; tinc 6, wbr-is his own debt.-^\i'\* held; that 
^he kaft intermeddling with the effects ""of the hittftate, even 
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fftUking cows, ot taking.* dqg, will ceeftptute aa executor <fcyW 
toft. ; X|y. *66. An executor of his own wrong #ill be liable to an 
*£tion, ualefs he has delivered over the good* of the inteftate to thc> 
rightful adminutrator before the action is brought againft him.- 
And he cannot retain the inteilate*t property in difcharge of his own 
debt, although- it is a debt of a- fupctior degree. 3 ■ T. R. 500. %• 
Y.& IOO, 

Note 12, page* 51 r, line- 3 r words made up** *j*.'— The goods of * 
teftatcr, i n- the pofTeflion of the executor cannot be taken in execu- 
tion of a judgment in an action brought agaht&the executor in his* 
own right. 4!?.^ 6*1. • - 

Note 13, page 5 1 r, line 18, word recognizance*. — To this cfafs of 
'debts muft' be added a decree of a court of equity. 3 P. Wmx. 401; 

Note 14, page 5I1, line 21,'words under feaL — A court of equity 
will order: voluntary bonds or other fpecial contracts, without con- 
sideration, to be poftponed to firaplc contract debt?. 3 f\ Wms. 22 2U 

Note 15, page 5*2, line rt, words notice tf tbe debt.— After a fuit 
n commenced, the executor or adminiftrator may ftill give a prefer- 
ence to* other c*editor»of the fame degree, by conf effing a judgment* 
to them for the real amount of their debts* 1 P. Wms. 205. But 
after a bill is filed by a creditor for a discovery of affets and payment 
of his debt, the executor or adminiftrator may pay another creditor 
#f equal degree without conf effing a judgment. 3 P. Wait. 401. 

The courfc of administration or payment of the debts according 
to their priority applies only to legal afTets ; but as natural equity 
requires that all the creditors of the teftattw ftmuld'be paid equally, 
•ftrhen tttp<ef6re the teftatpr leaves his real eftates to truftees or to, 
executors; who thus become truftees for the payment of his debts, 
ffceie are Called equitable aflets, becaufe a court of equity will order 
all the creditors to Be pafi'& pari f>affu, or an equal fhare out of this 
Tund. 1 Bre^ 13?. 2 Aft. 50. 

And even where fpeeialty creditors have received part of their 
debts out of the perfonal eftate, a court of equity will refirain theni . 
from receiving any part of the equitable fund, till all the other 
cY,editprs are paid an equal proportion of 'their debts. 3 P. Wmsl 

3 iJt - '*•'., 
The perfonal eftate is fatd.ro be t?ie natural" fund for the pay* 

•tnent ordeal's; ^et' h tcfll be exonerateo* if tfte teftatdr leaves by hfir 
will fuhlcicft real property for the payment of Tiis debts, provided ' 
it is the manifefr intention that" the' perfonal eftate fhail be exon- 
erated, artd that the resrl e*ffcite (Hall be atone applied to that pur- 
tpofe. * 1 Br9. 462. 2 Bro. 60. 

•■ If kind* defcend to the heir charged by the teffcrtor with his-tiebts, 
There' it A all be liable to- all his debts, although it fti'all be confider- 
ed as legal aflete, a Ad' they fhatl be *paid according to their priority, 
■2 Aik. 290. 1 P. Wms. 430. The equity of redemption of lands, 
mortgaged in fee, is equitable afiets ; ior-the creditors can have no 
fre&ief from it 'but in a court -of eqcrity, % *At*\ 290. 

' AH specialty creditors, where the.teftator 'has bound himfelf and 
his heirs, haveohcir cJe&ion, whether -they will rcibrt to the heir* 



»j6 • MR. CBftim&tfr NOtES; ' SockJX^ 

-who his lands by defcemvorto the executor* for payment of tteir^ 
debts ; and akhougha court of eqtiity will not interpofe its Authori- 
ty, and compel the fpccialty creditors to apply -to the heir, yet if v 
they-exhauft the perfonal fund, or leare mfuffietent for the dis- 
charge of'the fimple contraflk creditors and legatee*, it will enabler 
jhefe to. (tend in the pUce of the fpeeialty^creditors, and to recover 
from the heir at law the amount of what they have drawn out of 
the perfonal fund. I V*f, %t%> i ' This is called mar&aWng the- 
aflets* If a. perfori mortgages an» eftate and dies, the heir at law 
fliall have the eftate cionctated, or the mortgage difcharKed by the; 
perfonal representative out of the perfonal. eftatej provided it does- 
not interfere with other debts and legacies, for the perfonal eftate 
has been augmented to that extent in confequence of the mortgage ; 
and therefore the heir at law {hall not have the benefit of the 
perfbnal eftate to dffcharge a mortgage, which was not brought, 
upon the eftate by the » teftator or inteftate. a &.*'* P. Wms. 6%4i 
X Bro'. i o I. 

If a teftator having mortgaged an eftate devtfcs it by wtllf and . 
permits other lands to defcend to his heir;; the >dcvifee fhatl hAre 
the eftate devifed to him exonerated out of the p&rfonal eftate, and*' 
if that is infttfficient by the boir at law* % AiJL'fgo. '* ' T 

' Note 16, page 51a, lfne 25, wordy of*#e'S*&titbr.— Ff an cxecu- : - 
ttri% in confederation of a'flets of the tcftator In hii pofTeflXop^ 
promifes to pay a legacy to the legatee, an a&ion of aflumpfit may! . 
be brought againft- him in his- ewfc right. €6<w/>. 284. 289. 

Note 17, page 513, line 19^ words folvtfldvtrt in futuroJ—lfS the 
legacy is given when, or if the legatee Attain* a, certain- 92ffc or ,4o 
hijn at that age, the time, is >faid to be annexed to. the tubfta^nceof 
the legacy i .and it is not vefted pmranfffiiflihle te-bV reprerenta-! 
.|Wes if the legatee dies before that age; but if it is payable^af 
that age, or when, or if he attains it,.the,tiroc ifcfaid to be annex* * 
cd to the payment only; and the legacy, is -vefted ajjd tranfraiffible 
thc%gh he fhould die without ever arriving at that *ge. a Mkv 
128. This is a ( trifting.diftui4ftion> and under ftood: or attended to ' 
by few teftatoxs, ;who m alee their own wills. If the'tt ftator gives • 
a legacy without referring the time to the payment, it will not-* 
withftawJUng be vefted, if he* gi-Yes the, intereft ur^t^l that time.- f % 
Biro. 3. jSut this rule. will not extend: to a roaijntt^j'anoe lefs than,- 
the intereft. 3 J2r*. 4*£. , . J&ut if lands are devj^d'/.xt'A^he de-> 
vifee attains^ a certain age,, the jntereft. in the eftat^e will be ytftedt 
and upon the death of the dt>vi£c©befoj:e that age* w^-defcend to 
his heir. 3 tf. -& 41/ *' * : • 

Note- 1 8, page $i$ r line vi x words legatm-had UvutmJ&ixt where 
a legacy is given to another, in cafe the hV(K legatee die? under 
twenty-one or a certain-, age, the legacy .rmJtft be- paid i*pon the 
death, of the infant. And whefe ifis not given. eye* t* another, 
if it bears intereft, his representative fluliteenti.tledrtPkh»OK;di? 
ately ; but if the inter eft aHowed« by the teftatdr: is.Jefs -ttenv > 
Ihe intereft allowed by a court of equity, the c*ec«tor of the* 
diator fliall be entitled- to the difference I uitfii the £*& 
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legatee woul&'nave arrived at tfce ageprdfetifced by ike teftatotv 
a JV Wmt, 47S. i^r»;i©5. 

Abequeft of a refidue or fond>^# all the children «f A, to b4 
paid when they {hall attain *be age of twenty-one, muft be divide 
I ed among thoievonly who are in > exigence, when the eldtft a*» 

! tains that age. 3 2fo. 404* /• 

■ Note 19, page 5 T 3, line- 34*: words noionurrmi jurifiii&im.+-lt 

is generally .true, that both portions created by deed or will, and 
legacies which are to he raifed out of real property* .and to be 
paid upon a future *dayy fhall never be railed if the petfon to 
whom they are .given dies before the day of payment. But le*ga± 
cies and portions in a will fhall be' raifed, if the time of payment 
is poftponcd on account of the circtunftances of the teftator's eftatei * 
and not on account of the- cfrctim^anecs of the legatee ; or where 
; it is the apparent intention of the tefiator, notwithftanding the 

death of. the legatee prior to the time fpecifitdV If the potions 
are to be raifed out of the land, and no time is -limited, although 
the cafes upon the fobjeet ate eantradkStory, it fecme they ifeali • 
fink into the cftate, if the children die before they are wanted* 
' See the cafes upon this subject folly eolk&ed in ■'% Cax's i>, JV*t? 
*£», andJfe»g». Gr.Zd*. %&«< 

Note ap, page* 514, fine' 3; words vfAhe t*ftator.-~>A peeuatalV 
iBgacy, given by a parent fcyfc legitimate child, thai! carry HrtereA 
flrom the death of the teftaior^rotherwife the chHtf might- tperiift^ 
I within the year foi want of maintenance, 1 Vtf. 310. * > 

[ . . Note *i, page 514. line iai words In iafi of his ttfctajt.— Ther? 

l may be a donatio cauf* mortis of boncfc, bank-notes, and bills, paya- 

ble to bearer, but not of other promUTory notes or bills of ex- - 
change, tbcfc being* chafes in action which cannot pafs by a delft- 
cry; 3 P. Wms. 357. mb%Vef.M% % where this fubjeA.is^argel^ 
ducufled hy lordHardwicke. 

Note a 2, page 514, line byvr&t&tat.*ita&itiniftratdr.-^Q*\\T\*ol 

k fruity now conftfue eiecutora x& be truftee* for the next of kin, 

is. all cafes,.' where a fair infereBcexan be*oll*<ftcq\x>pm the cx«. 
prcflions and' crrcumftanccs of the will, that fuch ( .was the tefta- - 
tor's intention. Where a legacy is given to a £ple executor, -it af- 
fords a reafonable conclufion, that the tefta tor intended to give 
hint tlu> alone as a fatisfa&ioo/ and reeempetuVfer his trouhje ; • 
for it would be abfurd to give htm ezprtfsly a part,- if jt, wcpb, 
intended that he fhouldj have the whole, or/accordmg to a quaint • 
phrafe, he cannot take all and fome> And this inference ia not ' 
repelled- whfcre a wife is the executrix, or the next of km has alia * 
a. legacy, - But, an exception out of a legacy in favour of an exec- • 
trior, does not raife" fuch an implication as -to exclude- him, from j 
the benefits of the refidtie.; as where the uie of a fervjee of plate is- 
given- to the executor for his life f and after his death it is bequeath- 
ed to • another, .for fuoh an exception is perfectly confiftei.t with 
the beqqeftof the-rciidue, and the executor could not have had 
the beotfi* of the exception without a fpecial defer iption of. it. 
3d alio where a legacy is given to one of two or more co-execu^- • 
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ttotb^ot wlicrc unequal legacies ftfc gi^ctv to co-executors, they 
{hall take tfce refidue, for this might be done bf the teflator not 
♦ft favour of hid hext4>£ kin, bu*t with .an. intent to fhew a prefer- 
ence to one above the' others. See thefe diftfnclions, and the,au* 
thpritiesj fully and clearly collected and Hated in t Cox's J>. Wm*. 

SS°- M • . ., •• • - 

If the teftator gives the refrtuum. to a perfon who dies in his life- ' 

tfroe,' in confequence of which this bequeft islapfed, the executory 

though he ha» no legacy, (hall be a truftce for the next of kin, be- 

caufe the teffator has exprctfed* a manifest intention' not' to give it 

to his executor.' , 3 ^roi, 28.^ s 

. And it is probable that now the 1 fame wouTSfbe "Iscld *oF every 

. lapfed legacy, and intercft. 

Note 13* page 516, line ir,,wtords in eqvai pr opott ton*. — Xhe nexf 
of kin; who are to have rhe benefit "of the ftatute of diftriUutioiist 
mud be afcertaiiud' according to the computation of the civil" law, 
ihctucfing the re Tit ions Hotn ou the paternal and" maternal' fides; r 
And' when relatiomtare thus iguitdwhO are diftant from the in- 
teftatfe byrait cqu^l numbtr ©f dc^fees, thiyVilliharc the peribn# 
property -equally,' although the^are relations ©fyery different de- 
nominations. As if the next of kin of. the inft&aft are^reat uncks . 
«r aunts, firft coufins, and great nephews, fit nieces,, thefe being all 
related to the inteftate ic the fpurth degree will' all be* admitted tq 
aft espial diHt ibutrve {hare of lii* perianal property. There is only 
•he exception to this r^ile. w'a. where. tHe^ nearer relations are a 
«andfather or grandmother, and Brothers or lifters, although aft 
itefc are r^larecT ihtht fecorid degree, yet the fornier Hiall ndp par- 
ticipate with the fatter ; for which ^Gngiflat* dtcer^tion it 'docs hoi 
appear "that any godd reafta'cafe De : grVent . 3 Afi . 7 fa. No dtfc 
ferchce is inad<? between' the whole 'add half blood in' the diftribu- ' 
tio:f of iiiteffekc perfdhal proper ty: A curious queftibn was agitated 
foxne time ago refpe&ing the right to theadminiftratfonV General 
55 tan wis: and an* only daughter were loft together at -ft**, and it was 
contenc*e<iy to at it was a r*ule of the civil f »w chat when a parer* 
and chilifrperifl* together, and the priority of^ their deaths ia unA 
known, it ^all' be pfefUmed That the child furvives the parent: 
And by this rule the right to the petfonal eftate of the general 
trould have veiled "in the* daughter, and. by her* death in her next 
©f kin, who on the part of the mother was a different perfon from 
the next of kin to* her father.' 

But this being 'ortty ah application for the administration, and 
Slot far the intertft under the ftatute«f diftHbnt&ns, the court de* 
dined giving * judgment upon that qucftionV 1 M & 640. And 
h tftteir riot appear that that point was ever determined; in the 
tpiritu'al courts. But I fhould be inclined to think that our court* 
Would require* more than prefumptive-evidence to fupport a claini 
of tlnYnat Ure. Sonic cut touar cafes dc a,mmorietttibu* may befeen hi 
Cavfes Celebrex > 3 e Pom. 413. et feq. In one of which, where a 
father and fon were" flain together in a battle, and on the fame da^' 

. the- daughter became a profefled nun/ it was determined that her 
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,-civiI death was. prior to the death of her father and brother, and 
>that the brother, having arrived at the age of puberty, Aould , be 
prefumed to hayfc fuivfved his father. 

Note 24, page 517, (laft line) wcrds cne-ffib part.— -rThere is ,n,0 
representation or distribution per ftirptt but among immediate 
defcendents and the children of brothers and lifters; for the ftatute 
has exprefsly declared that no reprefentation (hall be ^admitted 
among collaterals aftftr brother's and filter's children./ 7. If 

therefore A, the brother of the inteftate be 4ead, leaving only 
grandchildren, and B be dead, leaving children, and C ftill be living, 
-*he grandchildren of A fhall have no ihare, Jwt one .half will jbc 

. *tven to the children of B, and the other half to C. 1 P. Wms. 35. 
If the inteftate, has a mother living, and brother's or lifter's children, 
they (hall take ptrjirpts with the mother, who (hall have in (u{J> 

j$£t tfie^ame fliare as a brother orj&fter. 1 Atk. 4^8. 
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Mr. CHRISTIAN'S NOTES 

TO * 

BLACKSTONE's COMMENTARIES. 

BOOK THE THIRD. 
OF PRIMTE WRONGS. 

CHAPTER THE FIRST. 
Of the R&drsfs of private Wrongs by the mere A3 of tig Parties. 

Note .1, page 3, line $2, words force by force, — IT is faid, that the 
defence of his fervant is not a fufficient justification in an action 
brought againfl the matter, for he. may maintain an action for the 
lcfs of the fervice of his. fervant. Sail. 407. 

Note 2, page 6, line 2Sy words between tbem.^Ste % vol. page 4*. 

Note 3»page 8, line 13, words led away to the pound. — The contrary 
Items to be the better opinion, the authorities for which are collect- 
ed in Uarg. Co. Lift. 47. 

Note 4, page 8, line ^, words by the landlord. — As if horfes or 
cattle are fent to agift, they may be immediately diftrained by the 
landlord for rent Jn arrcar, and the owner mu ft feek his remedy 
by a&ion againft the farmer : the principle of tfcis law extends to 
public livery (tables, to which, if horfes and carriages are fent to; 
ftand, it is determined that they are diftrainable by the landlord, 
as if they were upon any other farm. 3 Burr. 1498. 

Note 5, page 9, line 23, words in lis f.alion, — But utenfils and 
implements of trade may be diftrained where they are not in actual 
ufe, and where there is not fufficient property befides upon the 
premifes to fatisfy the demand of the landlord. 4 T. R. 565. 

Note 6, page 14, line 30, words to the owner bimfelf — Of the days 
of taking and fale, one is inclufive, the other exciufive ; as if the 
goods are diftrained on » the firft, they may be fold on the fixth. 
1 H. BL 14. 

Note 7, page 15, line 8, words aSlion is lr ought. — The ftatute di- 
rects that the action fliall be an action of trefpafs or upon the cafe^, 
Vot'lII. A /" 
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and therefore an action of trover cannot he brought to' recover 
goods taken under an irregular diftrefs. i H. BL 13. To an a<5tioo 
under this ftatute, the defendant may plead the general iftue. " 

Note 8, page 17, line 26, words aivajrd is made.— A. motion to list 
afide an award under a fubmiHicn by an obligation, mu| be made 
before the laft day of the next term after the award is made. 
9 15* 10 W. III. c 1^/. 2. % T. R. 781. But this does not' extend 
to an award made in purfuance of an order of niji prius. Str. 301. 

Submiflions to arbitration were entered into by a rule oPthe court 
at the common law when a caufe was depending, and the ftatute 
of king William was intended to give the fame efficacy to award* 
where no fuit or action was inftituted. 2 Burr. 701. 

Where a caufe is referred by an order of ni/i prius, and it is agreed 
that the cofts fhall abide the event of the award, this fignifies the 
legal event ; and if the arbitrator awards filch damages for a tref- 
pafs or. an affault as would not, if given in a verdidt, carry cofts to 
the plaintiff, he cannot recover them Under this reference, the 
award in fuch inftanccs being not equivalent to the certificate of a 
judge. 3 T. R. 138. But arbitrators may award cofts at their difi» 
cretidh, unlefs there is an exprefs provifion in the rule, that the 
cofts ftiall abide the event of the award. 2 T. R. 644 v . If it is 
a^ya^ded that one of the parties fhall pay the cofts of the action, 
the cofts of the award are not included. H. BL Rep. 223. 

When arbitrators have the power of electing an umpire, they 
may choofe him and call in his ailiftancc as fbon as they begin to 
take the fubjeel into confideration. And this is the more conve- 
nient practice, as it fecures a decifion upon a tingle inveftigatioa of 
tfce controvtrfy. a T. R. 644. The agreement to a reference 
jnuft be exprefled with great caution and accuracy, for if it is agreed 
to refer all matters in difference between the parties in the caufe ; the 
arbitrators are not confined to the fubject of the caufe alone, as 
they are when it is agreed to refer all matters in difference in the 
caufe hetiveen the perries. 2 T. R. 645. Yet after an award under 
a reference in the firft cafe, either party may maintain an action 
for fright or demand fublifting at the time of the reference, but 
not difputed or referred to the arbitrators. 4 T. R. 146. 
", Courts of equity exercjfc a jurifdiclion in fetting afide awards, 
•particularly if a difcovcry or an account is prayed : but an arbi- 
trator cannot be made a party, if it is agreed by-the fubmifEon 
toond that no bill in equity iliall be filed againft him. 2 Atk. 395. 
Where it was one of the articles of co-partnerfhip that all differ- 
ences fhould be referred to arbitration, it was decided, that a 
court of equity could entertain no jurifdiclion of the ftfhjeA until 
the parties had referred their difputesto the confideration of ar- 
bitrators. 7.- In. 336. The authority of this decifion has been 
,qtjkftiorwd, but it is certainly agreeable to. ftrie~tj*quity that the 
parties ftioulcl be bound by this reafon^ble agreement untii tlie 
«rbjt rotors rcfiife, or fome circumfianees occur which render 
them iheo/Tjpctclit to do complete ju ft ice between the pontics. 
4 Arbitrations "being unattended by the inevitable delay and ex- 
ixnfc 0/ public litigation, are 'Of fuch infinite importance to' the 



Chap. 3. % MR. christian's notes. j 

community, that it is r»t|jrr furprlfing that the legiftature has not 
yet given to arbitrators a power of compelling the attendance of 
•witnefles. or of adminifteiing an oath to them. For until they 
pofftfs this authority, like courts of juftice, however wife and 
righteous their awards may be, it cannot be t xpcclcd that they 
can give the fame fatisfaction to thofe who .-»re ioteitftcd in the 
event of the controverfy. By the 19 Geo. \&. c. 58. every award 
in writing inuft be upon a five finllings (tamp. 

'CHAPTER THE THIRD. 

Of Courts in general* 

Note 1, page 26, line 32, words fattier regulations. — The num- 
ber of attorneys has much increafed within the laft three centu- 
ries ; for an act of parliament pafled in the 33 Hen. VI. c. 7. 
ftatcs, that not long before that time there hud not been more than 
fix or right attorneys in Norfolk and Suffolk quo tempore, (it ob- 
ferves,) magna tranquillilas regnabst ,h\i\ that the number had increafed 
to twenty-four, to the great vexation and prejudice of thd: 
counties; it therefore enacts trwt for the future there fh«ill (,»../ 
be fix attorneys in Norfolk, fix in SufToik, and two in the ci}\ nf 
Norwich* As- it does not appear that this fratutc was ever rtpi at- 
■ ed, it might be cur iocs to inquire how it was originaHy cvacYd. 
1 For regulations rejecting attorneys, fee Bur n. tit. 'Attorney. • 

Note a, page 27, line 30, woi'ds [pedal tlctnfe^Mtntt none of 
the king's counfel can pubfrckly plead in court for a prifoner, or a 
defendant in a criminal profecution, without a licenfe, which \tf 
never refufed ; but an expenfc of about 9/. muft be incurred in 
obtaining it. 

Note 3, page 28, line 25, words no aBhh for ''bis fies. — Upon the 
feme principle a phvfician cannot maintain an action for h:s fees. 
4 :'T. JR. 317. 

' Note 4, page 29, line 3, words 80/. E»gVJh money. — The circum^ 
ftancts. which led to this decree, as recorded "by Tacitus, deferve, 
to be mentioned. Samius, a Roman knight of diftindbion, havrpg. 
given Suilius a lee of three thoufand guineas to undertake his de- 
fence, and finding he was betrayed by his advocate, ferro in demo 
ejus incubuit. In cenfequence of this the fenate infifted upon in*" 
forcing the Gincian law, qua cavctur antiquitus, nequis 06 caufam ora.v 
dam pecuniam donuwve accipiat. > 

Tacitus then recites the arguments of thofe who 'fpoke againft 
the payment of fees, and of thofe whofupported the practice, and 
concludes with telling us, that Claudius Caefar thinking that there 
was more reafon, though lefs liberality^i the arguments of the* . 
latter, cqpitndis pecuniis pofuit modum, ufqite ad du>a fefiertia, quern 
rgrejft repetundarum tenerentur, 1 Ann. Hi. il.c.$. 

But befides the acceptance of fuch immtnfc fees, the perfidy of * 
advocates had become a common traffic 4 for Tacitus introduces . 
the fubjed; by ybferviog, net quidauam public* menu tarn vtnalc fuii> 
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tpiam advocator um perfidia. To the honour of our courts the corrup- 
tion of judges and the treachety of counfel are crimes unheard of 
in this country. 

CHAPTER THE FOURTH. 

*■ 

Of the Publio* Courts of Common Law and Equity. 
Note I, page 33, line 36, words fometimes anciently called. — All the 
freeholders of the king were called barons, but the Ed '.tor is not 
aware that it appears from any authority that this word was ever 
applied to thofe who held freeholds of a fubjedt. See an account 
of the ancient barons, 1 vol. 423. n. 3. It feems to be the more 
cbvious explanation of the court-baron, that it was the court of the 
baron or lord of the manor, to which his freeholders owed fuit 
*nd fcrvice. In like manner we fay the king's court and the 
/herifTs court. 

Note $> page 36, line 10; words court of exchequer* — But if an 
a&ion is instituted in any of the courts of Weftminftcr, and if the 
defendant makes an affidavit that the debt is under 40*. the pro- 
ceedings will be flayed, unlets the plaintiff will alio make an affida- 
vit to the contrary. 4 T. JL 49$. 5 7*. JL 64, 

Note 3, page 41 1 line 13, words coram ipfo r^#.— This court s* 
called the queen's bench in the reign of a queen, and during the 
protectorate of Cromwell it was ftyled the upper bench. 

Note-4, page 41. — (See note. 4 Burr. 851.)— Lord Mansfield, in 
4 Burr. 8ji. does not mean to fay, nor do the records there cited! 
warrant the conduGon, that Ed. L actually fat in the king's bench. 
Dr. Henry, in his very accurate Hiftory of Great Britain, informs 
lis, that he has found no ihftance of any of our kings fitting in a. 
court of juflice before Ed. IV. w And Ed. IV. (he fays) in the fecond 
" year of his reign, fat three days together, during Michaelmas 
** term, in the court of King's bench ; but it is not faid that he in- 
*' terlfercd in the bufinefs of the court ;. and as he was then a very 
M young man, it is probable that it was his intention to iearn in 
" what manner juftice was adminiftered, rather than to act the part 
"of a' judge." 5 vol. 388.410 edit. 

Lord Coke fays, that the words in magna cbarta, c. 29, nee fuper 
turn ibimus nee fuper eum mittimm nrfi t \ffc. lignifyrihat we fhail not fit 
in- judgment ourfclves, nor fend our commiifioners or judges to try 
him. 2 Irjl. 46. 

But that this is an erroneous conftru&ion of thefe words : appears 
from a magna tharta granted by king John in the 16th year of his 
reign, which is thus expreiTed, nee f v f e * e0 * f> ctr *?*> vc ^ P er arma 
ihimux rtift per Ugem rfgni nofiri vel per judicium parium fuorum. See Uit. 
to BL Mag. Ch. p. xiii. 

Note 5, .page 44> line nrword Ireland, — This altered by the 23 
Ceo. HI. c. 28, which fee in the 1 vol. 104. n. 14. 

Note 6, page 48, line % words kings books. — With regard to the 
chancellor's patronage/ there feems to be fome inaccuracy in the. 
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learned Judge's text and references. I humbly conceive that a 
truer flktement is this, viz. that it appears from the rolls of parlia- 
ment that it had been the ufage before that time. for the chancel- 
lors to give all the king's livings, taxed (by the fubfidy afieflmeuts) 
at twenty marks or under, to the clerks, who were then aduall)[ 
tleti or clergymen, who had long laboured in tbc court of chancery ; 
but that the bifhop Qf Lincoln, when he was chancellor, had givtn 
fbch livings to his own and ether clerks, contrary to the plc.ifu.-c 
of the king and the ancient uf.ige ; and therefore it is recommend- 
ed to the king by the council to command the chancellor to give 
fuch livings only to the clerks of chancery, the exchequer, ?nd the 
other two benches or courts of Weftminfter-hall. 4 Ed. III. no. 5 1. 
But fincethe new valuation of benefices, or the kings books in the 
time of Henry the Eighth, and the clerks ccaCed to bo in orders, the 
chancellor has had the abfolute difpofal of all the king's livings, 
even where the prefentation devolves to the crown by lapfe, pf 
the value of twenty pounds a year or under in 'the king's books. 
It does not appear how this enUrged patronage has been obtained 
by the chancellor, but it is probable by a private grant of the: crown, 
from a confideratton that the twenty marks in the time of Ed. 111;. 
were equivalent to twenty pounds in the time of Henry VIII. Gibf. 
764. I Burn, Ec* Law, 1^. ' 

"Note 7, page 58, line J3, words piper vr coutts. — The courts. of 
nijl prius in London and Middlesex are c<i\lcdjiiti/.gs y arid thole tor 
Middlefex were eftablifhed ;>y the legiltaturc in t:i. reigi of queen 
Elizabeth. In ancient tines ail il'lues in adieus b r.u^ht iu that 
county were tried at Weftmiufhr in the terms, at the b.ir of ihJ 
court fn which the action was iuftiiutcd ; but when the bulmefs of 
the courts increafed, thei'e trials \vc re found lb greit An inconveni- 
ence, that it was enaded by the i^El^.c. 12. that t'nt chief juftice 
e»f the king's bench iliould be empowered to try within the tefni, 
or within four days after the ei d of the term, alt the ilTi.es joined 
in the courts of chuicerv and king's bench; and thit the chief 
juftice of the-common pleas; and the chief baron iho'uld try in i.kc 
manner the iijues joined in their rclpidive courts. 

In the abfence of any one of the chiefs, ti^e fame authority was 
given to two of the judges or barons of his couit. 'ihe ftatute'*ll 
Geo. I. c. 31. extended tiie time to tight days after teem, and jenu 
powered one jud^c or baron to fit in the ..nienee of the chief; 
The 24 Geo. I). c. 18. has extended the time alter term ftill forthtc 
to fourteen d; vs. . » 

.• Ncfc &, page 60, liae 4, words or doth ■'«.' ' ah'tt. — -1 his rtflri&ion 
w,^s coii;i:riitd to extend to every eommi&on of the judges ; but ij: j 
being found very inconvenient the 11 Geo. il. c. 27. was enaded " 
for r he cxprefs potpofc of auihorifing the commiinoners of oyer 
and terminer^ and oi ^aol delivery, to execute tht'r conuntilions in 
the criminal courts within the counties in which they were bonv 
a ia which they refidc. See 4 vol. 271. "* 

■ ~ ■■ ■ A» ' ■• ' »* 
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CHAPTfcR THE FIFTH. , 

Of Czurti E«chfiajt'um% Military and Maritime. 
Note i, page 67, line ii, word convocation. — No fuch aflemoTy eaa 
exift as all the biiliop? of the realm in any houfe of convocation. 
But the ftatute fays that the appeal fliall be to the bifhops, abbots, 
and priors of the upper houfe of the convocation of the province, in 
which the caufe of the fuit arifrs. Therefore in the province of York* 
the appeal lies now to the archbifhop and his three bifhops. In the 
province of Canterbury, to the reft of the bench of bifhops. See 
X rol. 201. n. 24. 

CHAPTER THE SIXTH. 

Of Courts of a Special JurifdiSHon, 
Note L) page 7 3* line 10, words oftbefubjeft. — All the forefts, which 
were made after the conqueft, except New Foreft in Hampfhire cre- 
ated by William the conqueror, were difafTorefted tjy the cbarta de 
forefia. The foreft of Hampton Court was eftaoliflied by the au- 
- thority of parliament in the reign of Hen. VIII. The number of for* 
efts in England is fixty-ninc. 4 Inf. $19 Charles I. enforced the odious 
foreft laws, as a fource of revenue independent of the parliament. « 

Note a, page 82, line J 7» words city of London.— -By the Geo. III. 
c.45. and 26 Geo. HI. c, 38. no debtor or defendant, in any court 
. for the recovery of fmall debts, where the debt does not exceed 
twenty (hillings, fhall be committed to prifon for more than twenty- 
days, and if the debt does not exceed fortv (hillings, for more than 
forty days ;<unlefs it be proved to the fatisf *&ion of the court, that 
he has money or goods which he fraudultntlyjronceals, and in the 
^rft cafe the imprisonment may be extended to thirty days, and ia 
the latter to fixty. 

CHAPTER THE SEVENTH, 

\)f the Cognizance cf Privn* Wrongs. 

Note g,page 94,4ine 18, words and the like. — It has lately been de- 
termined by the court of delegates, tliat the public infamy of the 
hufband, ariting from a judicial conviction of an attempt to commit 
jm unnatural crime* is a rufScient cauft-for the ecclcliafttcal courts 
to decree a reparation a menfa et thoro. Feb. 1794. 

Note 4, page 102, line 1 t, words in any court. — In ancierft times, a 
s perfbn, who, by his contempt of the laws and judgments of tlift » 
church, had brought uponhimftlf the fentence of excommunication, 
was thought to be influenced by no religious fentiments, and con— 
fequently to be regardlcfs of the ohjigation of an oafh ; but as the 
fame degree of reverence is not at prefent attached to the cenfurea 
and degrees of the fpiritual judge, and as this incapacity of witnef- 
jfcs is a great obftru&ton to the admiirftration of jufUce, it QU^ht tQ 
be removed by the authority of the legislature. 
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Note 5, page in, line 33, word* /• d* his dufy.—See further 

! upon the writ of mandamus, p. 464, pod. 

Note 6, page 113, line 18, * or ds the #Ua. — The general grounds 
for a prohibition to the ccclefiaftical courts are, either a defect 
of jurifdi&ion or a defect in the mode of trial. . If any fact be* 
pleaded in the court below, and the parties are at iffiie, that court 

* has no jurifdi&ion to try it, becaufe it cannot proceed according 

to the rules of the common law ; and in fuch cafe a prohibition- 
lies. Or where the fpiritual court has no original jurifdi&ion, a 
prohibition may be granted even after feutence. But where it 
h4% jurifdi&ion, and gives a wrong judgment, it is the fubje& mat- 
ter of appeal and not of prohibition. Lord Kenyan, 3 T. R. 4. 

' But when a prohibition is granted after fentence, the want of 

jurifdi&ion mutt appear upon the face of the proceedings of the 
fpiritual court. IUd. Covjp. 422. See alfo 4 T.R. 38*. 

CHAPTER THE EIGHTH. 

Of Wrongs and their Remedies, refpeBing the Rights of Per/one, 

Note x, page 120, line 30, words cccafi<r,ed H. — But in any 

criminal profecution by indi&ment, or information for an aflault 

or battery, the defendant may plead the general fflue, and give in 

evidence that the perfon affaulted or beat was the firft aflsWant, 

or that he firft made an attack upon the defendant himfelf, his 

I wife, his father, fon, mafter, or perhaps, fervant ; (fee p. 3, n*. *« 

r 0*fe) and, upon producing fatisfa&ory proof of this juftification, 

\ the defendant ought to be acquitted by the jury. 

t Note 2, page 121, line 23, words feUf prefer nation. — One remark* 

I able property is peculiar to the action for a mayhem, viz. that the 

f court in which the a&ion is brought have a difcretionary power 

! to increafe the damages, if they think the jury at the trial have 

not Iran fufficiently liberal to the plaintiff; but this muft be done 

fuper vifttm vainer is ; and upon proof . that it is the fame wound, 

concerning which evidence was givea to the jury. 1 WUf 5. 1 

Fames iod. 

Note 3, page J 23, line 22, words or a Itnvytr a indve. — When 
•words, that are a&ionable in themfelves if unexplained, are ac» 
! companied by qualifications and allufiorfs, which prove that the 

meaning of them is fuch, that even if they were true, they would 
not fuhje& the perfon of whom they are fpoken to any punifh- 
ment or penalty^ they are not flanderous ; as to fay a man is a 
thief, becaufe he has ftolen a cat, the ftcaling of which is not a 
felony; or to charge a lady with theft or murder, wjicre the ac- 
cuf ition is intended as • a compliment, and alludes only to the 
fefcinating or fatal influence of her be^utf . There are only three 
diforders which the law deems it fcandalous to report that a perfon 
labours under, vi*. the plague, the leprofy, and the lues vencrra* 
' Com. Dig. AS. Dtf. D. 28. Thefc three maladies in ancicnj timet 
were fo contagious and alarming that the peifcu afflicted wait 
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obliged to be abandoned by his friends ; and when the leprofjr 
prevailed in this country, there was a peculiar writ de Uprofo arno- 
vendo to remove a leper frpm f©ciety. The probability that thi» 
inconvenience may refuk from fuch a* charge being the principle 
which conftitutes the Dander, it has agreeably thereto been decid- 
ed that it is not actionable to £ay a perfon has had fuch a diforw 
der, the infection of which may long have been removed. % Y. 
*• 473- 

Note 4, page 123, line 33, word fufained. — This action o* 
public profecution, for it partakes of both, for fcandalum magnalum 
is totally different from the action of (lander inthe cafe of common; 
perfons. The fcandalum magnatufn is reduced to no rule or Certain 
definition, but it msy be whatever the courts in their difcretioH 
fhall judge to be derogatory to the high character of the perfon of 
whom it isfpoken ; as it was hefd to be fcandalum magna turn to Cay 
ofa peer, ** he was no more to be valued than a dog ;" which words 
would have been perfectly harmlefs if uttered of any inferior perfon .- 
Bull. N.P.4. This action is now feldom or never refor ted to. By 
the two firit ftatutes upon which it is founded, (3 Ed. T. c. $4. and 
% R. II. ft : 3. c. 5.) the defendant may be imprifoned till he produces- 
the firft author of the fcandal, hence probably is the origin of the 
vulgar notion that a perfon who has propagated a flander may bo 
compelled to give up his author. 

Note 5, page 125, line 9, word fonder.-*- The wofds fcoundrel, 
rafcal, villain, knave, mifereant, liar, fool, and fuch like general 
terms of fcurrility, may be tiled with impunity, and arc part of 
the rights and privileges of the vulgar. To conftitme legal flan- 
der, the words muft impute a precifc crime ; hence \x. is axftiona- 
ble to fay a man is a highwayman, but it is not fb, to fay he is 
worfe than a highwayman. G. Cooh, 160. 3 JVitf. 184. This 
fubjecthas been fully difcuffed by C. J. De Grey, who lays dowa 
this pofition, <4 that there muft be fome certain or probable tern* 
*' poral lofs or damage to make words actionable : but to impute 
u to a maa the mere defect or want of moral virtue, moral duties 

* or obligations, which renders a man obnoxious to mankind, is 
" not actionable." And. therefore, he and the court determined, 
that the following declaration concerning a member of parliament 
at a county meeting, did not amount to a legal flander, wz. " As, 
" to inftructing our members to obtain redrefs, I am totally againft 
" that plan, for as to inftructing Mr. O. we might as well inftrutSfc 
" the winds, and fhould he even promife his aftiftance, I fhould 
" not expect him to give it us." 3 Wilf. 177. 

A verbal charge of incontinence and proftitution again ft a wo- 
man of modtfty and honour, is not a flander cognizable in any 
temporal court except in a city court, where the "caufe of action 
arifes within the jurisdiction of the city of London. See x vol. p. 
7.6. n. 9. 

No action .can be maintained for words even* attended with 3. 

fpecial damage^if they are fpoken from friendship or juftice to 

another, and net from malice towards the perfon who is the fub- 

.Ct of them; as if upon an inquiry being made a toafter is obli- 
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cd to give an unfavourable character of a difcarded fervant: i T. 
R. no. 

The principal diftincti oris between actions for words, which are 
actionable in thcmfelves,^and actions for words, which are not fo» 
without fpecial damage, are thefe, viz. the firfc by 21 J* I. c. 16; 
muft -be brought within two years, and if the damage* arc under 
40X. the plaintiff flfall recover cofts only to the extent of the dam- 
ages, but the latter may he brought at any time within fix years* 
and a verdict wirh any damages whatever will entitle the plaintift 
to full coffs. Bull. N.F.W. See £fpinajfe tit. Slander. 

Note 6, page *»6, line 9, word thereupon. — When this was orig- 
inally written by the learned Commentator, the important diP 
t friction between libels and words fpoken does not feem to have 
been fo fully eftabliflied as* it was fome time afterwards by the 
cafe of Villiers- v. Moufley, % JVilf. 403. «£*. that whatever ren- 
ders a man ridiculous, or lowers him hi the efteem and opinion of 
the world, amounts to a liber ; though the fame exprc£Gon», if 
fpoken, would not have been defamation : as to call a perfbn in 
writing an itchy *U toady was held in that cafe to be a libel ; al- 
though as words fpoken they would not have been actionable. , 

A young lady of quality lately recovered 4000/. damages for 
reflections upon her chaftity publifhed in a newfpaper- ; yet {he 
could have brought no action for the grafted afperfion* which* 
could have ^een uttered againft her honour. m 

There are authorities, that truth is not a'jufKfication in an ac-- 
tion for a libel, and a very learned writer feeros to doubt, # wheth- . 
er fuch a plea would now be admitted by the courts, if the accu- 
sation in the libel did not amount to an indictable offence : (3: 
Woodd. 1 8 *.) but f am ir\c lined to think that the contrary is the 
prevailing opinion of the profeffion ; and that in every action for 
a libel, if fpecific inftanccs can be ftated upon the record and 
proved by evidence, fo as to fupport the general charge of the # li- 
bel, tn e courts would determine them to be a fuflicitnt juftificatioi*' 
of the defendant, 1 T. A. 748. And the chief excellence of the 
civil action for a libel confifts in this, that it not only affords a 
reparation for the injury fuftained, but it is a full vindication of 
the innocence of the perlbn traduced. 

An action for a libel differs from an action for words, for the 
• former^nay be brought at any time within fix years, and anydanw 
ages will entitle the plaintiff to full cod*. 

See more upon libels* 4 vol. p. 150. 

Note 7, page 126, line 30, word acquittal. — In an action for a 
malicious proiecution,' where the plaintiff has been indicted for a 
felony, it is neceffary to produce a copy of the recojd granted"by 
the court before which he was- acquitted ; hut the practice is oth- 
•rwife in mifderneanoars, and in fuch a cafe the action may be fuf- 
tained by the production of the original record of the acquittal. 
1 £1. Rep. 385. 

Note %i page 127, line 16, words jvflijy tie defendant. — The eflen- 
tial ground ol this action is, tfcai alegaf profecution was carried oft 
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without any probable caufe ; but this muft be fubftantively andVx- 
prefsly proved, and cannot be implied. From the want of probaMe 
caufe, malice may be, and thoft commonly is implied The knowl- 
edge of the defendant is alfo imdlicd. From the moft exprefs mal- 
ice, the want of probable caufe cannot be implied- Sutton v. 'John* 
Jhnc, i r. H. 544. 

Note 9, page 128, line 1, words Jbatt Is *wV.— But theftatute ha* 
excepted cafes of trcafon, felony, and breach of the peace, in which 
the execution of a. lawful w arrant or jproce'fs is allowed upon st 
Sunday. 

Note 10, page 136, line T*, words and liberty*-- Bifhop Burnet re- 
lates a circumftance refpe<5Virjg tlie habeas enpus ad:, which is more 
curious thari crccfible ; but though we cannot be induced to fup- 
poie that this important ftafutc was obtained by a jeft and a fraud, 
yet the ftory proves that a very formidable opposition was made to 
it at that time. " It was carried (fays he) by an odd artifice in the 
" houfe of lords. Lord Grey and Lord Norris were named to be 
"the tellers, lord Norris being a man fubject to vapours, was not at 

* all times attentive to what he was ctoing, fo a very fat lord coming 
* 4 in, lord Gfey counted hrm for ten as a jeft at firft, but feeing lord' 
" Norris had not obferved if, he wfcht on witjr* this niifreclconing of 
•' ten, fo it was reported to the houfe, and tfefclared that they ' 

* who/ were for the bill were the majority, though it indeed went' 

* on the other fide ; and by this nieans the bill paiL" I Burnet, 

&jp. a. it 485. 

Note '1 1, page 138, line 17, words they were forgotten. — Befidesthe 
efficacy of the writ of habeas corpus in liberating the fubjedl from il- 
legal confinement in a public prifon, it alfo extends its influence to? 
remove every unjufi: reftraint of perfonaf freedom in private life, 
though impofed by a hufband or a father ; but when women or in- 
fants are brought before the court by a'lafocs corpus, the court wilf 
only fct them free from ?n unmerited or unreafonable confinement, 
and will not determine the validity of a rnnrri.ige, or the right to, 
the guardianfliip, but will leave them at liberty to choofc where 
they will go 5 and if there be any reafon to apprend that they will 
be ieized in returning from the court, they will be fent home under 
the protection of an officer. But if a child is too young to have 
any diferetion of its own, then thecourt .will deliver it into the 
cuitody of its parent, or the perfon who appears to be its legal 
guardian. See 3 Burr. 1434, where all the prior cafes are confider- 
td by lord Mansfield. v 

. Note i% A page 140, line 17, words evidence of marriage.— Evidence 
m. - be given in mitigation of damages, that the hufband had 
criminal connexions with other women, or that he was not , ao 
cuftomed to treat his wife with tender nefs and affection, or that 
they did not live together upon terms of harmony or cordiality ; for 
the jury muft collect, from a confideration of fuch cirrum fiances, 
the extent of the wound which is given to the hufbandV feeling* 
and happinefs. It is now fettled, that if the jury fliould be <:ou~ 
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vmcctf that the hulband conferred to the infamy of his wife, they * 
nought to find a verdict for the defendant. 4 T. R. 651. This is 
founded either upon the maxim volenti nonjit injuria^ or upon the 
ronfideration that the plaintiff as a profligate partkeps criminis, ap- 
pears under too unfavourable circumftances to receive any counte- 
nance or protection in a court of juftice. But if the hufband's 
conduct docs not prove actual confent, but only that degree of 
negligence or levity, which probably contributed to the feductioa 
of his wife, it will not deprive him of a verdict, however it may 
lefTen the damages.. But he can maintain no action if he lives 
-entirely feparated from his wife in confequence of a mutual agree- 
ment ; for the git or foundation of the action is held to confift in 
the hufband's lofs of the comfort and fociety of his wife. 5 T.^.357. 

The judges have declared, that in ail actions of this fort it is the 
peculiar province of the jury to eftimate what pecuniary repara* 
tion ought to be granted \ and they have refufed to grant a new 
trial for exceflive damages, where a verdict was given for 5000/. 
under circumftances which were fuch, that one learned judge was 
of opinion they amounted to evidence of confent, and that a verdict 
ought to have been given for the defendant. 4 T. R. 651. How- 
ever reluctant the judges may appear to become the arbitrators of 
the price of adultery, yet that delicacy perhaps ought not to be ex- 
tended to a verdict ; which from the manifeft circumftances of the 
cafe cannot pofEbly be reconciled with any fair and rational meaf- 
Aire of juftice. 

This action for criminal conversation having in it a mixture of 
penal proftcution, fufficient evidence muft be produced to fa'tisfy 
the jury of the actual marriage, and the identity of the parties. 
Doug. 166. 

Note 13, page 14 3, line 5, words their fervants. — It appears to be 
a remarkable omiilion in the law of England, which with fuch 
fcrupulous folicitude guards the rights of individuals, and fecures 
the morals and good order of the community," that it ihould have 
afforded fo little protection to female chaftity. It is true that it 
has defended it by the punifhment of death from force and violence, 
but has ltft it expofed to perhaps greater danger from the artifices 
and folicitations of feduction. In no cafe whatever, unlefs fhe " 
has had a promife of marriage, can a woman herfelf obtain any 
reparation for the injury {he has fuftaintd from the feducer of her 
virtue. And even where her weaknefs and credulity have been 
impofed upon by the moft folemn promifes of marriage, unlef3 they 
have been overheard or made in writing, flic cannot recover any 
tompenfation, being incapable of giving evidence in her own caufe. 
Nor can a parent maintain any action in the temporal courts againft 
the perfon who has done this wrong to his family, and to his honour 
and happlnefsjbut by ftatingand proving r that from the confequen- 
•ces <->f the feduction his daughter is lei's able to aflift him as a 
fervant, or that the feducer in the purfuit of his daughter was a 
"trefpifier upon his premifes. Hence no action can be maintained 
ior the f eduction of a daughter, which is not attended with a lof» 
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of fervice or an injury to property. Therefore, in that action, for 
feduction which is in moft general ufe,*/Sx. a per quod firvitium Mmifit, 
the father muft prove that his daughter, when feduced, actually 
aififted in fome degree, however inconsiderable, in the houfewifery 
of his family ; and that {he has been rendered lefs ferviceable to 
him by her pregnancy : and I fhould think the action would be 
* fuftained upon the evidence of a confumption or any real dlforder, 
contracted by the daughter, in confequence of her /eduction, or of 
her fhame and forrow for the violation of her honour. It is im- 
material what is the age of the -daughter, bufit is necefiary that at 
the time of the reduction the (hould be living in, or he cortfidered 
part of, her father's family. 4 Burr. 1878. .3 Wilf, 18. And 
Mr. J. Wilfon, in a cafe upon the northern circuit, was of opinion, 
that a young woman who was upon a vifit.at a relation's houfe, 
and was there feduced, might be considered, in fupport of -this 
action, as in the fervice of her father, or as part of his family. In 
this action, as the daughter does not neceflarily receive any part 
of the damages recovered, flie is a competent witnefs, and is gener- 
ally produced to prove the ciroumftances >of the /eduction. But 
in fuch cafes, as in actions for adultery, the damages^ are eftirriated 
from the rank and utuation of the parent, or from the degree of 
affliction which, under all the circumftances, he may he fuppofed 
to fufFer. It fhould feem that this action may be brought by a 
grandfather, brother, uncle, aunt, or any relation under the .pro- 
tection of whom, in Mco parentis, a woman refides ; efpecially if the 
•cafe be fuch that fhe can bring 110 action herfclf : but the courts 
would not permit a perfoa to be puniflied twice by exemplary 
damages for the fame injury. % T. R. 4. 

Another action for (eduction is a common action for trefpafs, 
which maybe brought when the feducer illegal lyenterecTThe father's 
houfe ; in which action the debauching his daughter may be dated 
and proved as an aggravation of the trefpafs. a T. R. 1787. 

In this action the feduction may be proved, though it may not 
Jbave been followed by the confequences of pregnancy or the lofs of 
fervice. But thefe are the only actions which have been extended 
by the modern ingenuity of the courts, to enable an unhappy par- 
ent to recover a recompenfe under certain circumftances, for the in- . 
jury he has" fuftained by the feduction of his daughter. 

CHAPTER THE NINTH. 

Of Injttrtc* to Pcrfonal Property. 

Note 1, page 148, line 10, words dif rained upon. — If goods are take* 
in diftrefs for rent and are replevied, the landlord who difirained 
has no lien upon the goods, but his only remedy is upon the re- 
plevin-bond. iJBro.4%j. 

Note 2, page 154, line J 5, words of fuch evil habit. — But the owner 
is not anfwerable for the - fir ft mifchief done by a dog, a bull, or 
other tame animal, Bull. N. P* 77. Yet if he fhould carry his dog 
into a field, where he himfelf h a trefpafler, and the dog fhould kiU 
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flrcep, this, though thc'firft oficncc, might, I conceive, be Bated and 
proved as an aggravation of the trefpats. 

Note 3, page 159, fine 14, word void.— Thefc provifions in the 
Hatute have produced many deciiions both in.the courts of lav and 
equity. - j 

It is determined, that If a wo pcrfons go to a fiiqp, and one or- «| 

derst;oods, and the other fays, " if he does not pay I will, or I H 

will ice you paid," he is not hound urilefs his engagement is rcduc- J] 

ed into writing ; in«^l fuch cafes the queftion is, who is the buy- .] 

<r, or to whom-the credit is given, and who is the furety, and 
that queftion from all -the circum (lances, muft be ascertained by ; 

the jury : for if the perfon for whofe ufe the goods ane fwrnUhed * 

be liable at all, any promife by a third perfon to difcharge the 
debt muft be in writing, Other wife k is void. 2 T. JR. 80. H. Bi. 
Rep. 120. Mutual promife* to marry need not be in writing, but 
the ftatuCe relaxes only to agreements made in confideration of the 
. marriage. A leafe not exceeding three years,* in -which the rent ♦ 
- refer ved amounts to two-third* of the improved value, is good 
without writing ; but all other parole leafts or agreements for apy * 
intereft in lands, have the effect of eftates at will only. M*IL AC 
i > ..a79- All declarations of trufts, except fuch as result by impli- 
cation of law, muft lie made in writing, ap Car. JL c. j./ 7 & 8. 
» If a promife depends upon a contingency, which may or may 
not fall within a year, it is not within the ftatutei ** a promife to 
pay a fum of money upon a death or marriage, or upon; the re- 
turn of a fliip', or "to leave a legacy by wUl,iggdpd by parole* for 
fuch a promife may by polfibility be performed within the year. 

3 Burr. 1278. I'Sali. 280. 3 Sail-. 9. &c. 

With regard to the contracts for goods of the value of *oA See 

4 vol.447, n. 6 & 7. 

But a court of equity will decree a fpecific performance of a 
verbal contract, when it is confefTed by a defendant in his anfWer, 
•r when there has beeu a part performance pf it ; as by payment 
of part of the confederation wufciey, or by entering and expending 
money upon the eftate, for fuch acts, ( preclude the party from de- 
nying the exiftence of the contract, auS prove that there can be no 
fraud, or perjury in obtaining the execution of it. 

If one party only figns an agreeraer.% he is bound by it; and if 
an agreement is bv parole, but it U agreed it ill .11 be reduced into 
writing, and this is prevented by the fraud of one of the parties, 
performance of it will be decreed. % Bro. 564, 5, 6. See 3 Wood* - 
LsB. Ivii. and Fonbhnqut Tr. of Eq. b. i. c. 3. /. 8 & 9, where thut 
fubject is fully and learnedly difculTcd. 

Note 4, page 163, line 35, word affumpfa. — If a furety inahond 
pays the debt of the principal, he may recover it back from the' 
principal in an action of ajfumpjsty for fo much money paid and ad- 
vanced to his ufe ; jet in ancient times this action couki not be 
maintained \ and it is faid, that the iirll cafe of the kind, in which 
the plaintiff fcccccded, was* tried before the late Mr. T. Gould at 

-Vol. Uh 8 • - 
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Porchefter* But this is. perfectly continent, wtfh the equitable 
principles of an affumpft. a X. R. 105, ' ' 

Note $» P a S c l &k K^* 3^, words two ye&ts £*»^-~-There feem* 
to be no rcafon or principle, why, upon a fufficient conijderatioQ* 
an exprcfs warranty that a horfe fhould continue found for two 
▼ears, fhould nojt be vapd. Loifl .Mant£elddeelaicd> in a cafe 
U* which the fentcnce in the text was cited, ** there is no dquht. 
M bu£ you may warrant 1 future event." Doug. 707. 

*' 
CHABTER THE T^NTH. 

Cflcptrics to real Pr&tty i ondfitfi, of Q>fp»$ffl*fl 9 «r pufitr of the 

Note 1, page 196, line 31, word v,bttf<tever.~-Thte is far front 
being univerfally true; for jn uninterrupted pofieffion for &Xty 
years will not create a title, where the claim act or demandant ha4 ' 
vo right to enter within that time; as where an eftate in tail, for 
'life, or for years, continues above fixtyyearsy fttll the reverfioneF 
, may enter and sscQvtr tlie eftate; the pofTdpon mull be adveifc r 
and lord Coke fays, "it has been refolved, that, although 'a mail 
" has been out of poifefl^ou of land for fixty years, yet if his entry 
" is not, tolled, he may efcter and bring any a&ion of [;is own pof- 
{l &&oq; and- if hi* entry be congcable, and he- enter, he niajr^ 
«• have an action of his own poficflaon" 4U11J. , - 

CHAPTER THE ELEVENTH. ' 

Of DiJpoJfcJJtont or Ott/kr, or Chattels Reql. 
'3J0ft t, page-2P3,' line a, words of trying the title. — An a<ftual 
«ntry T^ncceflary to avoid a fine levied with proclamations, and 
the demifc hid in the.ejcC'hnent muft be fubfequent to the entry 5, 
but that is tlie only caie in which an adlual entry is required. % 
Str: 1086. Doug. 468. 1 T. R. 74 1 4 Unlefs it is an eje#ment. 
brought to recover on a vacant pofleffion, and. not by a landlord 
upon aright of re-entry undf*the4 Geo. II. c f "2%, ; in whiclrcafc. 
th'elcflor or his attorney mult 'actually leal a. leafe upon, the pr£m* 
rfes to the plaintiiT, who muft be eje&cd by a real perfou. See the 
mode of proceeding, % Crump. Prats 198. 

Note 2, page .204, line 6, words the, title Wy.-^-Ir has beendeter.7 
mined, tii^t no cjc&ment can be maintained where the kifor of the* 
plaintiff has not a legal right pf entry ; as .the heir at law. was barr- 
ed from recovering in ejc&fnent, where there was. an unfattsned 
term raifed for the purpofe of fecuring an annuity, though the heir 
claimed the eftate fubje& to that charge.. But a fatisfled term will. 
be prtfumed to be fliTFendered ; and t^e courts will not permit th£. 
plaintiff in ejectment to be non-fuited by a term (landing out in the 
trufteeof the lefibr. % T. R. 695, . j T. R> 75S* 

Note 3, page 105, line 15, words h lt b*h». — Where an. «je<Sbi. 
meat is deftn4c4 merely to continue^the poflefilon of the preaufes, 
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and no defence is made at tfye trial, the practice is for tnc crier of 
tfee court, firfr, to call 'the defendant to confefsleafe,. entry, and 
oufter, and Chen the plaintiff, as m other cafes of nonfuits, to 
C'ome forth or he will lofe his writ of nifi prim. < 

Though in this cafe the judgment is given againft the cafoa!~ 
ejector, yet the cofts are taxed as in other cafes, and if the real de- 
fendant refufes to pay them, the court will grant an attachment 
/igairift him. Sail. 259. 

* In like manner if there be a verdict for the defendant, or the' 
nominal plaintiff be nonfuired without the default of the defend* 
ant, the defendant mud tax his colb, andfue out a writ ofcxecu^ 
tion againft th« nominal plaintiff; and if, upon ferving the leffo? 
.of the plaintiff with this writ and a copy of the rule to confc&leafe 
entry, and oufter, thc^leffbr of the plaintiff does not pay" the coft» t 
the court will grant an attachment' againft him} 2 Cromf. Pratt. 
214. la ejectment the unfucccfsful party may re-try the fame 
que ft ion as often as he pleales without the leave of the court ; for 
by making a fteftv deraiie to another nominal character, it become* 
the action of a new plaintiff upon another right, and the courts of 
law canm-Jt any farther prevent this repetition of the aclion, than 
by ordering the proceedings ih one ejectment to be flayed tiil thtj 
com of the former ejectment, though brought -in another court, be 
discharged. % S/> \Rtp< 1158. Mur*tr t 133. But ft court 6f equi- 
ty, in fomo inftances where* thrift have been tevefaJ trills hi e-* 
jfx&mcnt fur the fame prtrhifesjthbagh tBe title was entirety teg*)* 
1m granted aperpetwal iajtifiethm. i Pi W. 67 *. 

Note 4, tbfce '205, lbie 35, wo*<& ! * *Mi> fiftAM.—'the defendant 
may plead the" ftattltc of limttatrofts, and by that riifians protect 
himietf from the payment of all nrftfoe prdtits, except thafe wliich 
have accrutd in cht iaft <ix years. $ull, N. P. SS. 

,Ndte 5, page 207^ lifie 20), word aftertbarJs.— A devifee, al- 
though he has never been in poffeifioh, has been permitted to de- 
fend as a landlord under this ftatute, 4 Geo. IL c. 28. 4 T. R, up. 

CHAPTER THE TWELFTH. 

. Note 1, page 208, (laftiine) words be brought.— The diftinctions 
between actions, of trefpafs vi et armis for an itn mediate injury, and 
actions of trefpafs upon tfye cafe for a conferiuential damage, are 
frequently very delicate ; fee the fubject much considered in 2 HI. 
Rep. 892, in a cafe where an action of trefpafs 4i et armis was brought 
againft the defendant for thrpwing a lighted fquib in a public mar* 
ket, which fell upon a ftalf; the owner of which, to defend himfelf 
and his goods, took it up, and threw it to another part of the mar- 
ket, where it ftruck the plaintiff and put out his eye. 

The qucftion was much difcuffed, whether the perfon injured 
ought 'to have brought an action of trefpafs *i et armis, or an action 
upon die cafes and one of the four judges- ftrcnuoufly contended 
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that it ci:gbt to have been an a&ion upon the cafe. Bat I fhould 
humbly conceive, that the queuSon was inore properly" this, vii. 
whefher an action of trefp*iYt/i. tt armu lay again ft the original aiicf 
. intermediate thrower, or whether the a££ of the feeond thrower 
«va* involuntary, (which fecms-to have been the opinion of the juh{- 
ry) or wilful and mifchievous, and'tbereflore he alone ought to 
have been anfwerable for the confequences. Ft?t if A- throws ** 
ftone at B, which afler ir lies quietly at his foot, B takea up an«f 
throws again at C, it is prefuraed that C has luYa&iod againft B^ 
only ; but if k is thrown at B, and B, by warding it off from him- 
fdl, give* it a different direction* in confequence of which itftrike* 
C, in that cafe, it is wholly the a& of A, and B muft be confidercdT 
merely as an involuntary or inanimate object 

Mote a, page an, line i c f .word execution — Sec % voi. p* i^o.n. $,- 
Note 3, page 213, line *, words tbemofaical Zaur.— Two adttons o£ 
fefpafc have been brought in the common pleas againft gleaners, 
vithan intent to try thegent-r3l queftion,w/z whether fucb aright:- 
exiled ;: in the frrftj the defendant pleaded that he being a poor,, 
jicctfatouJ, and indigent perfon, entered the plaintiaVs ciofe to- 
glean ; in the fecond the defendant's plea was as before, with the 
' addition that he was an inhabitant legally fettled within the par— 
ifh ; to the plea: in each cafe there was a general demurrer. Mr.. 
J. Gould delivered a learned judgment in favour of gleaning, bat 
the other three judges were clearly of-opinion that this claim had- 
■o foundation in Jaw; that <C bad no better origin than an ex- 
trajudicial dictum of lord Hale ; that it was a practice iocompat-^ 
iblewith the cschjfive eiijaymeat of property* and was modu£ive 
f>f vagrancy, and many milchievous coafequences, 1 H. BL Rep. 51. 
Note 4, page %t% line 6, words t* the /*£/*>.— It has been deter- 
mined in a late cafe, that it is lawful to follow a fox with horfes and* 
bounds ©vex another's ground, if no more damage be done than h 
1 neceffary for the deftrudiion of the animal by fuch a piirfuit. 1 T- 

Note j, page 214, line 31, words fmlicofls. — The judge xmift cer~ 
« tjfy in open court after the trial, other wife the certificate is void.. 
« mif. 21. 

Note 6, p?ge a 14, line 36, word? difrefs the plaintiff. — If a perfoo*. 
has notice not to co'me or continue upon another's land, as if a 
fportfman has notice or warning not to come again, or to go off, and 
he repeats or continues the trefpafs, upon proof of this, the judge* 
think themfelves bound to certify that the' trefpafs is wilful ancT 
malicious, and the' plaintuT will in confeqifcnee lite, entitled to fuifc 
cofts. 1 Efp. 425. 

• Note;, page 215, (laft line) words pay full cofls.—ZEht perfonsde- 
fcribed in the 4 & 5 W. & M. c. 23. are fnbje*a to pay full coffo, 
though the damages are under 40*. without any previous notice or, 
certificate of the judge. The words inferior tr<t(t$/hren arc fo* vagu£- 
"-that the court of common pleas- were divided in opinion, whether . 
a perfon who was a furgpoa and. apothecary, came under, that dg— 
fctiption. 2 IVUf. 70. ' 
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tt has been decided, that a gentleman's huntfman is not a diflcv 
lute perfon under this a 61 ; and where the plaintiff ftates the de- 
fendant in his declaration to be a ditiolute perfon, or other perfon. 
mentioned in the* act, if he fhonld not prove hinvfo, at the trial, 
ft ill lie rilay* nccov»f. a verdict as in a. comaou action « of trerpa/s r 
% ML Rep. 900. 

CHAPTER THE TEIR^EEKTH,. 
J ' • Of Nufance. 

Note I, page 216, (laft line) words injury done. — The judges nanf, 
Hold, that iight3 will be considered ancient to fupport Clxis action, 
of which there has been an uninterrupted enjoyment above twenty 
year*. , 

-Note a, page ^17, Kne 8, word t*mvbolefome.— -"Lord Mansfield 
Ih* foid, that* it is not neceflXry that the imell fhould be unwhole* 
"• fcftnfe ; it is .enough, if it renders the enjoyment of life and pr*. 
* perty uficoftffostable." 1 Jtvmztf. 

Note 3, page aao, line Q,words/ar/jVuifoy damage. — But the particu- 
lar damage in this cafe m».ift be direct, and not confequential, a* "by- 
being delayed in a jeurney of importance. Bull, 2V. i\ 26. 

CHAPTER THE FOURTEE tfTii. 



. Note 1, page. 123, line. 28, words. i«>r/£»p/<r.-~ A tenant in fte- 
tail.hasthe fame uncontrolled and unlimited power iu cpmmittlug 
waftc, as a ttnant in fee-fimple. . 

Note %i page **y, Jine xi, words no injur?.— No perfon h entitled, 
to an action of wafte againft a tenant tor life* bat he who has. the. 
immediate eftatc of inheritance in reminder or revtrfion, expect- 
ant upon the ejfbue/or Jifp. cJ|kp tw ? cr < *^c c(Ut<of the tenant for 
life who commits wafte, and the fubfequtnt eftate ftf inheritance, 
k there is ifitt#pofed %n eiUte of freehold to any perfon in ejfe y then,' 
4mmg tht. continuance «£ fuch infierpofed cftate, the action of 
v*H&Z( is fufpended ; and if the fix ft tenant for life dies during the 
C9BMiH,u<tacc of-iWch uatespfcfed eftate r the action is gone forever. 
tfurpC*. Liti. ai8. <£.-.- f r. ;-t . , 

*N<#« hp*& Vi<), fi#e 4, wwd itrrWrff/.-i*B«t t{ie'deftructioi* of a 
fcftife ^T ilre, unlefe' in cowve'n'ttnt tinie' repaired; is wafte. : So he-* 
tweeh landlord and tenant,. theAigh there'be no covenant to repair 
dr rtfciMd, tfce tenant -ir-fafcject towafte in general : and, if the 
fctttfc be burnt by fire,, he muff rebuild. 1 Fef. 4^1. > 

ciha^ther the;sixtekn.th. 

Of Dijiftrbance. 

„ Note 1, page 239, ucc 8 X word tnumcnt~ And agreeably to this 

rjrtc it'has been decided, that a claim of a riglit of common fur all* 

* \ * " ' * B'% ■ - "* ' 
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commonable cattle, (cm*: and ewebant* in right of a meffuage, Co 
n hich no land is appurtenant, cannot be fupportcd. 5 T. £. 46. . 
Note A, page 241, line f, words «&«> laitd,Scc % vol. p. 33. n. 14^ 

CHAPTER THE SEVENTEENTH. 

0/* Injuries proceeding from, or affcSfing^ the Crown. 

Note I, page 264, line 31, word /«// -~This ftatute, With regard 
to cofts, extends only to cafes where the title of a perfon to be a 
corporate officer, as mayor, bailiff, or freeman, is in queftion ; but 
ah information to try the right of holding a court is not within it„ 
but ftands upon the common law only, and being a profecution ia 
the name of the king, no cofts- are given. 1 Burr. 40a. 

The court of king'9 bench having a difcretionary power of grant- 
ing informations in the nature of quo wffrw»fc, had long ago eftab**- 
liihed a general rule to guide their r , , : fcretion, *>r*. not to- allow in* 
any cafe an information in the nature of f tut warranto* againft a 
perfon who hid been twenty years inthe polfcffion of hfe franchife? 
but having reafon to confidcr tbi* too extenfive a limit, they «*e- 
folved upon a new rule, vkz. not to allow fuch an information againft: 
any perfon who had been fix years in* pofTefuon* 4 T. &. 284. 

But the Tegiflature thinking t^is too fudden a change in the 
practice of the court, and becaufc it did not extend to informations 
filed by the attorney-general, ena&ed by 31 George IIL c. 58. that 
to any information in the nature of quo warranto, for the excrcifc 
ofrany corporate office or franchife, the defendant might plead that 
he had been in poffeffion 1 of, or had executed, the office for fix. 
years or more. Afcd that no defendant ihould be afrecled by any 
tl-efe&ln the title of the perfon from whom he derived his right 
and title, V that perfon had been in the undifturbed exercrfe of his- 
office or franchife fix years previous to thefijing of the informations 

CHAPTER ^HE EIGHTEENTH. 
ty the Purfuif of Remedies by. ASlion. ; andftjl, cf tie Original Writ. 
Note i ; page 278, line 19, words Hilary term.-*- Michaelmas terfei 
always begins on the 6th of November, and -ends on the 28th of th* 
lame month j Hilary term always be£in» on the a 3d of January, 
and end> on the Jtth of February ; unlefs any of thefe four" -days- 
fa IU on a Sunday, then the term begins-or ends on the day fbllow- 
iii ». Eaftei terqa begins always on the Wedncfday fortnight after, 
£,ffter-funday, and ends on the Monday three weeks afterwards. 
Trinity term begins .always.on the Friday after Triaity^funday> < an4> 
ends on the Wednefday fortnight after it begins. 1 Cromj>. P ia c. ^ 

,jCHAPT±R THE >ni netbejtcth. 

Of Proofs. 

■ Note 1, page 287, line, 36, words days afler.—ln all cafes where; 
tfrc +efci|rtant m fcrved with a copy of the process/be has eight 
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flays to fik common bail .in the ktng.*s beach, or to enter a common* 
appearance in the common pleas, excluflvc of the return day ; an£ 
if the lad of the eigbt.days it a Sunday, he has all the next day. 
l.Cromp. Prac.^ I Burn. j6. » 

Mote a, page 2&8, line a, words or *j*wW/.~This- affidavit. 
muft be certain and pofitive ;, for an affidavit made. upon belief, or, 
mith a reference. to»£oraethtng elfe, as. where the plaintiff fwears the 
defendant is indebted, ta him in ten pound's or upwards, as appears. 
by his books, or by a bill delivered, will not be fufficient, unlel's the; 
plaintiff i9 an executor, administrator, or auTgnee; for then, from, 
the nature of his fit nation, he cannot fwear more positively thanl 
from belief,, or from a reference to the accounts of others.- x &//««V 
Frac. *ifc. t , ,, 

Note 3, page 089, line' 6, words no vioJeHce.—~A bailiff before he, 
bat made the arreft cannot break open an outer door of a houfe ;, 
but if he enters the- outer door peaceably, he may then break <opehi 
the inner door, though it be the., apartment, of a lodger, if the- 
owner bimfelf occupies part of the hqufe* Gvunp. ,i» But if thct 
whole houfe be let, in lodgings, as*. each lodging is then coniidered 
* dwellingrhoufe, in which burglary, may be ftated to have been> 
committed, ft> in- that cafe I conceive the door of each apartment 
would be coniidered an outer door, which could . not be legally 
bfjfd&en ppen. fco execut* an arreft. Cowf>. %. It is. not neceliary 
that the arreft, lhould be made by the Jiand of the bailiff, nor that. 
he fhould be actually in light ; yet where an arreft is made by hial 
aftiftant or follower, the bailiff ought to be fo near- as to be con-' 
fidered as acting in ! it, Cowp. TJ $ k . ' *! '• ' 

.Note 4, page 291* line 7, words four d*ys mfier .—In .Condon and*. 
Middleiex fpecial bail in the king's bench mull be put in within, 
four days, exclufiye of the return of the writ; .ijiany other ^county' 
witjhio, fix days, : but if the laft day falls on a Sunday, it may then 
be put in on the, Monday following. In any other county where 
tbe acltiao, p ^rought in the common pleas fpecja.1 bail may be put 
in within eight days. I Cromp. frac. 59* \ ' 

Note &page aniline a^.wowJa *%/*** cafv fatU—If the de- 
fendant is not prefent,*and does not Renter into the recognizance* 
liien the bafl are bound in, double the funi (worn to. 1 Cromp* 56, 

CHAPTER THE TWENTIETH 
'. ..;': Mf £l*adt*p : ; • \ 

1 yto&'rjjriige' 29*4, tine 19,' wArds H«VAW in fZefr/f.— But if he 
fails' to produce* at thetrial material evidence of the caufe of action 
in the'loHinry, hi which he ha* laid* it, he muff he nonfuited, thouglf 
b^-rnigrf* hare^ recovered* a vfcriHc* in another county. % BU 

' l Votti, f/afee, 194, line' Vfr, words BrB*J thireln.— The court wilt 
j»ot change the tw!^l&;ari#$u>ii fcinoojht upon a fncfjtaltj^ a^to-. 
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mhTory note, or a bilj of exchange ; yet, in onr cafe wfrere th* a&i©u> 
was. upon a bond, and the wrtnefies of both parties lived in the 
county ro which the dcfendanrrttayfctf the vemie' might be changed, 
the court ordered it to be changed upon condition^ that the defen- 
dant fhould bring n<* writ of trtor, and Humid give judgment of 
the term preceding the trial i T.R. j%%. i 

Note 3, page 30a, line 5, words material A#e&.—AJl diFatorV 
pleas art called pleas in alatemitt, in coritradiftin&iorr to pleasT*' 
tor. By the 4 and 5 Aafi. c. 16. and the pra&i^e fcf the courts, no- 
plea in abatement can be recerved, uttfefs • ffoe defendant 1 prwes, 
tn<rruth of it by affidavit. I Crtmp. t3^. 3 burr. 16*18. 

Tbefe" pleas are not favoured by the conrrs, and they muft be 
filed within four days after the day upon which the declaration is 
delivered* both day* being ineiufive. 1 T. R. vjt* 

Whdre as action is brought againft one or'ibmc only of a num- 
ber of parsers; if the defendant 4T defendants' intettd: to take ad* 
vantage of the partnetfhift it ntnft b« pleaded m abatement, ©fa 
it is fuppofed to be waivtid. ..*.:• ; ''• ! ' 

vBnt the plea iiy abatement muftftate who are the real partner*/ 
*• Bi. Rtf. 947. But if au a&kgl hfbf odj»ht in the name., of fom« 
of tfcc partner* only, the d*fendarrt r*aya*«tt KmlcK e£ 4h& obw 
jectionat the trial • * ' > * '. 

Kote 4, pafce 304, fine % wordVWft*/// 1$ bh K md*efi&A t&faer 
kk bank notes is funldcnt/nnlefs^thtCt'editdrexpre&^teftifes tc? 
receive notes, and infifhr tfpon fcafl** / $%*&'• .55^' / /' " ; 

Note 5, page 305/line 13^ wordf fiai»tffi4> x demana\~^h'Q debt*, 
between the plaintiff and defendant ntiift" be mutual, but may be 
of different natures; if the^defeTidaiflt dbein.ot specially plead' hi* 
debt as a ftt-off, he iriuft deliver a notice 1 of \fet-off tc^efher with 
the plea of the general 'iflW. ' A* jiorltt? ctffer-Vn? bttgfer/t©<he "«■-"* 
prelfcd with almoflf as much certainty as a 1 dfeVfaratibn'; afrnV'tne* 
delivery of it muft be ^proved atthe trial of rnt eatffe. t 1 £VSi*/j,' 
Pr.rsy. But in a&idns by of againfr/the affigneesofi if fcatdfruptV 
the fum juftly due may be -rrcoverttd' under \bt*s'&*. II. c 301 
without either pkading^©rgivin^noticfr"ofa fofrpff. uft Jft it 5. 

Note 6; page 307, line ii, worda 'account '/and. ctye^tfnpa the 
head of anions' upon the 'cafe are included a&ions'ior lio'els,' crim- 
inal conversation, fedujjfcon, and a&ions fcr words, which are not 
actionable: without a^ctal'tfarnagB. V ;; •• ' • ; , * 

Note 7, page 307, Hue aj, words between merchants,— -This excep- 
tion does not extend, to a tfadefmanV account with his cuftomer ; 
for in this cafe there are, not mutual dealings, and t^tradefman 
is barred by the ftatute from recovering. for more than thoft^artU 
cles, which have been fold within fix. yearns.- Butf.JK ^..140. • .' 

» Note 8, page ,307, line 3*, f*tttf*r«y*#jb .^wiWr^XtejfUfuti 
makes an exception for all perfons who fliall be under .*gCnif**tj{ 
wocrtt % nofi compos mentis jn- prifpni or afyn&d, ^hen,^e f au& ^of 
action acciites ;]and the limitations o^.the rfkiite 'fliall o^i|y * " 
menc« from the tune wheb^feir refpedivc iropcduneoU' or 
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biKties. arc removed; fee. 7.. Biuvif one bnly-ofa number oiparti- 
. cersJivc? abroad, they mu.fr bring their action within fix years afte* 
the caufe of it accrued. 4. T. .£* 516. And where a party has 
keen guilty of any fraud in* Uis? dealings or accounts, the court* of ' 
law and equity; hav,c determined that he ihall only protect himfelf 
by the ftatute of limi;ati<ms from the time his fraud is difcovered?- 
$P. Wms. I43; Xhugp 630.- 

Any acknowledgment of the exigence of the debt, however* 
flight, will take it out of the flatute, and the limitation will theft 
run from that time ; and where an cxprefnon is ambiguous, it 
ihall be reft to the confideraticin of the jury, whether it amount* 
•r not to fuch acknowledgment* a T* R. 760. Where there ar* 
two or more drawers.- of a joint and feveral promt (Tory note,, the? 
acknowledgment of one m"ay be given in evidence in a, ieparate ac- 
tion again Or another, and will" defeat the effect' of the- ftatute.- 
Doug. 019, 

Note 9, page 307, line 36, words iffence ammitted. — Where the 
forfeiture isje the crown and a fubject. a common, informer mutt- 
Aie within one year, and the- crown may profecute for the wholes 
penalty at any time within two years after that year ended. 
. .Note, io,. page $&$> line ,3». words ttvtnty year*: £?o flatute haj%« 
fixed any. limitation it<j;a bond or fptcialty ; but where no- intcrcuV 
has been paid upon a bond r and no* demand proved . thereon fprr 
twenty yearSjthe judges recommend it to the j^ry to, prefutne it- 
4tfchargcd v attd to find, a^ver diet JEor. the defendant i-T.X 27 at- 

CHAPTre THE TWENTY-THIRD.; ^ 

Of the Trial by Jury. . . 

Note r, page 35 r, line 18, words \ ftxUen junrs.— It fcems n©t? 

tt) be afcerlamed that any ipecific number afeove twelve is abf©-- 

lutely neceffary to conftrtute the grand affize ; but it is the ufual< 

courle to fwear upon it the four knights and twelve others. Vincr* 

• Trial, Xe. 

See the proceeding* upon a writ* of right before the (bcteen re- : 
<jognitor« of the grand affize, .in^ WilJ. 541. 1 

Note a, page. 2,56, line 17, words bom ir> inbab&tH-— See page 6 n 
■ote 8, anU* .-.»,: ..-.»■ 

Note 3, page 357", linear, wotdklaJtmenltittedflatute^Vhcftati-* 
9t€ only requires tea days notice; but at *he fittings in London* 
stfril Weftminfter, the former practice of fourteen days notice was* 
flitt"" continued. But in alt countiy caufes ten days notice is fuf- 
licierit ; as where the* commiilioiv day is upon the fifteenth of anyv 
month* notice •£ trial mult be given on or before the fifth. Im+* 
/*yY Bras,, &>S< ** ^ defendant- rcfides- within> forty mile* oF 
iondon, and if the caufe is to be tried at the fittings- in London* . 
or Wcftmin/lex, then two days notice of countermand,. befor*iJfc 
it, t* fee- tried, kJui&eient; .1. £*gag. Pfo* 4#& »• . . . 4 

r 
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Note 4, page 357, lmc Of, words ««t# o^Taw. — Wliere thertf 
liave been no proceedings withm four terms, a fall term's notice 
of trial muft be given previou* to the affixes or fittings ; (1 Crimp. 
Trae. 217.) unlcfs the canfe has been delayed by the defendant 
himfelf by an injunction of other, mean's. 2 Bl. Rep. 784. 3 7*. 
R. 530: If the defendant proceed* to trial by frrtifo, he> muft 
give the fame notice as would have been required from the plain-* 
tiff. 1 Cromf. Prac. 219. Sometimes the courts impofc it as a 
condition upon the defendant, that he fhall accept fiort bathe ot 
trial, which, in country ca*fes, fliali be given at the leaft fou* 
days before the eommiflkm day, one day bemg etcfofjve, and tire - 
♦ther tticfofive. 3 T. R. 660. But fa town tallies, two dajrsVio* 
te'ce fcems to be fufficiem in fueh a cafe. Tidd, 250^ 

Note Si page $$&> line 8, words 4/ial of any \fuc. — As well in 
indictments and informations for 'mifdemefnors^ as in _ civil ac- 
tions. But there cannot be a fpecial jury 1 in cafes of treafon of 
felony, for the party muft have the advantage of making twenty 
peremptory challenges in a profeeution for fetoriy, and thirty-five 
in the cafe of high/ creafbns %i Finer. 301. . 

Note 6, page 362, line 40, words ferve upon jvrits.~ Upon ac> 
eoimt of the finail number of freeholders h>*he county iof Mid- 
dlefex, and the frequent ocrafion for juries at WeftratnCter, in that 
county, it was enacted by 4 Geo. II. c. 7. that a leafeholdcr for any 
sinmber of years, rf the improved annual value of his leafc be 50I. 
above all ground- rents srnd other fefervations, fhall be liable tt> 
. ferve upon juries for that coonty. By the 3 Geo. II. c aj. perfong. 
impanelled upon any jury within the city of London iball be houfe- 
liolders, and poficfTcd of fome eftate eitlxer real or perfonal of the 
value of loot * < v ' 

Note 8, page 365, Ime 8, words principal jurcrs. — Before the flat- ., 
vte 3 Geo. II. c. 25. twenty-four different jurors were returned for * 
the trial of each feparate caufe, m the manner df twenty-four fpec- 
fal jurymen at preferit ; hence the neceffily of praying a tatet from 
the non-artendanc*t of twelve unexceptionable perfons in. each pan r 
el would frequently occur. And by the 7 & 8 WMH. c.'s*. it was 
enacted, that the talei'mcn fliou^be fclc&ed from thofe who had 
fceen fnmmoned ia other panel*. But fiuce the practice was intra* 
duced by 3 Geo. H.c. aj. of impannelling «ot leu than forty-eight, 
nor more than feventy-two, for the trial of all common caries, the 
provinoosof the ftatutes refpedftnga te/a,are now confined ia a great 
tjpea&we to fpecial juries. If a Lt4e*> in «lcfaul* 0/ fpecial ju.rymtn r » 
prayed, it is fupplied agreeably to the 71& & W„lH.ic, 3*. from the. 
panel of common jurymen, jtfo talcs- can be prayed widens all the 
fpecial jurymen are abitat. A tales may belayed, as 4n.<ivii ac-. 
tloos in cafes of mifdemcanor tried by writ of niji priut. 3 £*, T>, 5 j., 

Note 9, page 367, line 34, words which frvot tbmjtlxxn — Thts>. 
rtrle is laid dtfwn in books of evidence without any explanation of 
its principle or the extent of its 'application. It feems ahfurd to. 
|>erait a deed to^e read »e«ely*beoai*fc ir/fcears date above tht*kf 
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years be/ors it* production;, and. to rehire no evidence where * 
forgery may be committecjl w **k *be l ca # probability of detection* 
U a fubferibing* witnefs be (till living, he muft be produced to 
prove hU band- writing, and the execution of the do©4> as in othe* 
cafes., 1 SL Rip. 532. If no fubferibing wknefs be livings the* 
courts* T conceive, wpuld requiu- the f*me evidence witH regard tot 
the hand-writing of the witneffes aad party, as in cafes of deeds of 
more, recent date ; unlefs,. perhaps,, fatisfactory evidence was pro- 
duced, that the deqd had actually been in exigence for thirty years. 
Note 10, page 36S, line 5, words bt allowed — No rule- of law is- 
BaoreJrequently cited,, and mere geaeraHy mi [conceived, than this. 
It is certainly true when rightly understood •;* but it is very linked 
in its extent and application. It {ignifiesmotking more than thaty 
Sf thebeft/^a/ evidence cannot poifcbly be produced,, the -next belt 
hgal evidence (ball be admitted. Evidence may be- divided into* 
primary and fecondary ; and the fecondary evidence is as accurate- * 
ly defined by the law as the primary. But in general the. want of. 
better evidence can never juftify the admiiHon of hearfay, intercft- 
ed witnefl'es, or the copies of cppics^&c.; , Where there are except 
tlons to general rules, thefe exceptions are as much recoguized by 
the law as the general rule ; and where boundaries and limits are- 
eftablifhed by the law for every cafe that can poflabiy occur,. \i is ; 
immaterial what we call the rule^ and what the exception. ^ 

Note if, page $€B t line XX, \vo*ds ;fia**uular fails. — In cafes of* 
cuftoms and prefcriptive rights, hearfay^or traditional evidence ia. 
not admittedaiptil fome infraqcts of the.cuftom or exercifeof the* 
right claimed are 6r(l proved. The.declaratians of parents refpeifc^ 
ihg their marriage, and the legitimacy of their ^h^ldren, are admit- 
ted after their deceafe as evidence. And hearfay is alfo received 
refpectin a pedigrees and the death of relations abroad. Bull. N. P> 
294. 1 Efp. 784. What has been faid in converfation in the hear-, 
jng of the other party, if not contradicted by him, may be given ia 
evidence ; for not being denied, it amounts to a fpecies of confef- 
Con. But it can only be received where it muft. be prefumed' to. 
have been heard by the party, and' therefore in one cafe the court 
(lopped the witnefs from repeating a converfation, which had patf* 
cbMn a room where.the witnefs was, but at the time whilft flie had. 
fainted away. It has been the pra'&ice Of the quarfer-feflions to 
^dmit the declarations of paupers reflecting their fettlemeuts to be 
received as evidence after their death. See 3 T t It. 707. where the 
judges x>f the king's bench were divided upon the legality of this 
practice,' and where the fubject of hearfay evidence is much dif-. 
ciiiTed. In criminal cafes, the declarations of a perfon, who relates- 
in. extrsmu t or under an apprehenfion of dying,' tjje caufe of his 
death, or,aTryother*i1iaterialcircumftance,.maybe admitted in evi- 
dence \ M me .mind in that awful ftate.is prefumed to be as great 
a ; religtous obligation to difdofe.the truth, as is created by the ad- 
* miuifrratton of an oath.' Rar declarations of a deceafed perfoa. 
ought hot fc> be received',', unjefs the court is fatisfied, from the cir- 
cumitaacei oi the cafe*/ that thef were wade under the imprdEoa 
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.«f approaching diflblution. Zeaet*t cafe, 40a. But the declara- 
tions of a felon at the place of 'execution cannot be received, as fce? 
-is incompetent- to give evidence upon oath \ and this lituation w 
•nly thought equivalent to that of a competent witnefs, when he is 
fworn. Jiid.^6, By the 1 and 2 Pn. & Mar. c. 13. depofitioiu 
taken -before a juttiee of peace in cafes of felony, may be read in 
evidence at the trial, if the witnefs dies "before the rnal. But 9s 
the itatute confines this to felony, and as it is an Innovation upon 
-the common .law, -it cannot be -extended *© «any mifdemeacour. 
J Sail. %Zl. 

. Note 10, page 369, iine rr, words unravelled and aJjuped.— The 
entries in the book of a perfon deceafed not'eonned-ed with the par- 
tics are of no more avail than hearfay. But the book of an incum- 
bent refpedfcing the tithes of the parifti are evidence for his fug* 
cefibr. 5 T. R. 1*3. 4 *Y- 43- 

* Note 13, page .369, line a8, words inveftigation of truth. — The ufb- 
al mode of proceeding agrfioft witntfles for difobedience of the writ 
. ©f fubpeena isfty the luminary procefsof an attachment for a con- 
tempt ; but the courts av ill not grant an attachment againft a wit* 
nefs,unlefs all the neceflary expeofes of the journey, and the wit-* 
nefs's ttay at the place of trial, belendcred atlhe.time of fervin^. 
the fuhpeena. jfiT. M 40. 

Note 14, page 369, line 35, words ufe of their reafotu — A .Mahome- 
tan may be fworn upon the Alcoran, and a Gentoo according to the 
^cuttom of India, and their evidence may be received even in acrim- 
inal cafe. Leach* t cafes, 5%. 1 Ari.21. But an Atheift, or a perfon 
who has no belief or nation of a God, or a future ftate of reward* 
and punifhment, ought .not m-any inftance to be* admitted as a wit- 
iiefs. 1 Ark. 45. 

Note t$ 9 page 369, line 39, word credibility. — '«■ The old cafes up- 
** on the competency of witneffes have gone upon very fubtle 
44 grounds. But of late years, the courts have endeavoured, as far 
'** as poflible, confident with authorities, to let the objection go to 
st the credit, rather than to the competency of a witnefc." Lvri 
Mansfield. * T. R. 300. 

It Teems now tolje efhhliftied, that a if witnefs tye.% not immedi- 
ately gain or lofe by the event of thecaufe, and if die veidi dr. in the- 
•caufe cannot be evidence either for or againft him in any other fuit, 
he fliall be; admitted as a competent witnefs, though the circumftan- 
ces of the' cafe may infome degree leffen his credibility. Bentv. 
Baker, 3 T. R. 27. 

ATorvant of a tradefman fromneeeflity is permitted in an action 
by hi» mailer to prove the delivery of goods, though he liimftlf.may 
Have purloined them ; but in an a&km brought againft the matter 
for the negligence of his.fervant, the fenrant cannot be* witneii fo* 
his matter without a releafe ? for his matter may afterwards have 
his action againtt the fervafit, and the verdict-recovered agalnflhion 
inay be given in evidence in that adfcion,. to-profre the damage 
frfycli the matter ixas fuftained. nT*R>5fy* 
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Note 1 6, page 370, line 9, vrords prove hi* •«*« in/amy.~A win 
itefs may be examined with regard to his own infamy, if the con* 
fenlon of it does not fubject him to arty future pttnMhment ; as * 
witneis may be aiked if he has not flood in the pillory -for perjury. 
4*. A. 4*0. 

Note 17, page 37a, line 13, words trujl and confidenee^Rnt the 
principles and policy of this rule reftrain it to that confidence only, 
which is placed in a counfcl or Solicitor, and which muft neceiTa* 
rily be inviolable, where the life of advocates and legal afliftants' 
is admitted; But the purpofes ofpublic jufticcfuperfedc the deli- 
cacy of every other fpecies of confidential communication. la the 
trial of the duchefe of Ringfton it was determined that a friend 
might be bound to dirclofe, if neceflary in a court of jufHce, fecrets 
the moft facrcd, which one fcx could repofe in the other. And 
that a furgcon was bound lo communicate any information what- 
ever, which he was poflefied of in confequcnce*f his profeffional 
attendance. 11 St. 7V. 143. 246. And thofc fectets only, commu- 
nicated to a counfel or attorney, are inviolable la a court of ju (Vice, 
which have been enrrufted to them whilft acting in their refpc&ive 
characters to the party as their client. 4 T* A. 431. 753* 

Note 18, page 371, line 27, words admitted to the conttary^-Tht* 
can fcarcely be correct ; I fhould conceive that proof may be ad- 
mitted to repel all preemptions whatever, and even if a receipt, 
4>ouId be produced expfe&iy for the rent of the year 1754, (till the 
landlord might fhew that k had been obtained by miftake or fraud, 
and that no rent had been received at the time. 

Note *9, page 371, iine 38, words 'validity at «//.-*>lt i» difficult 
to fay what is a light and rafh prefumption, if it ia any pre* 
iumption at all.- Any circumftance may be proved from wju'eli 
a fair inference can be drawn, though alone it woujd be too 
•flight to fupport the verdict of the jury, yet it may corroborate . 
Other teAimony, and a number of fuch prefumption* may be- 
come Of importance. Poffunt divet/a genera iia conjungi y ut qu* 
Jtkgula nun moctrcnt, ea aniverfa Umquam grando team oprimant. Mat* 
fbaeus de Crira. ' 

Note ao, pace 376, line 13, words fold to be acquitted.—- The learn* 
ed Judge has oUplayed much learning in the beginning of this 
chapter, to prove the antiquity of the trial by jury } but the trials 
referred to by the authors there cited, and even \h.z judicium pari* 
vm, mentioned in the celebrated chapter of magna chart a, are trials 
which were fomething fttnilar to that by a jury, rather thifn in* 
fiances of a trial by jury according to its prttent eftabliflied form. 
The judicium pari** feems ftri&ly the judgment of a fubjecVs equal* 
in the feudal courts of the king and barons-. And fa little ap- 
pears to be ascertained b$ antiquarians, refpecting eke introduc- 
tion of the trial in criminal cafes by two JuHes, tha£, although k 
is one of the pioft important, yet it re certainly one of the moll ob* 
fcure and inexplicable parts of the law of England. 

rot: fit c « • ' ■ ■ 
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The unanimity of twelve men, fo repugnant to all experience of 
human conduct,- paffions, and understandings, could hardly in any 
Jlge have been introduced into practice bg a deliberate act of the 
legislature. a 

But that the life, and perhaps the liberty and property of a fub- 
ject, (hould not be affected by the concurring judgment of a itfs 
number than twelve, where more were prefent, was a law found- 
ed in reafon and caution ; and Teems to be tranfmittcd to us by 
the common law, or from immemorial antiquity. The grsad af- , 
Cze might have confided of more than twelve, yet the verdict 
nuft have been given hy twelve or more } and if twelve did noc 
agree, the afliae was a (forced, that is, others were added till twelve 
<lid concur. See I fit-eves Hifl. Eng. Law.. 241. 480. This was a 
majority and not unanimity. A grand jury may confift of any 
jiumber from twelve to twenty-three inciufive, but a prefentment 
ought not to be made by Iefs than twelve, % Hale P, C. 161. In 
the high court of parliament, and the court of the lord high flew* 
ard, a peer may be convi<5lcd by the greater number ; yet there 
can be no conviction unlefs the greater number confifts at leaft of 
twelve. 3 In/1. 30. Kelyng. 56. Moore> 622. Hence in all thefe 
cafes if twelve only appeared, it followed as a neceiTary confe- 
rence, that to act with eflect they muft have been unanimous. 

• Mence this may be fuggeiled as a conjecture refpectihg the ori* 
g|ftt of the unanimity of juries, that, as left than twelve, if twelve 
dr more were prefent,- could, pronounce, no effective 'verdict, whea 
twelve only were fworn, their unanimity became indifpcnfable. 

Note 4t, page 377, line 4, words deliver in their verditt. — When 
a 'Verdict will carry all the cdfts, and it is doubtful from the evi- 
dence for which parry it will be given, it is a common practice for 
the judge to recommend, and the parties to cofifeiit, that a juror 
ihould be withdrawn ; and th*s no* verdict k given, arid-each par- 
ry pays his own cofts. / 

Hote 22, page 377, line 16, words very feldom indulged. — A privy 
verdict cannot be given in treafon and felony, a H. P. C. 300. 

Note 43, page 382, Ijne 36, word* preceding article* — -Where one 
party is in pofleffion of papers or any fpecies of written evidence 
material to the other, if notice is given him to produce them at the 
trial, upon his rcfufai copies of them will be admitted ; or if no 
copy has been made, any parole evidence of their contents will be 
fieceived. The court and jury prefume in Favour of fuch evidence; 
becaufe, if it were not agreeable to the ftrict truth, it would be 
corrected by,the production of the originals. There is no differ- 
ence with refpect to this fpecies of evidence between criminal and 
civil cafes, a T. fi. »oi. 

. Note 44, page 383, line io* words court of /<ro>.— A court cam 
compel the plaintiff to confent to have a witnefs going abroad Ex- 
amined upon interrogatories, or to have an abfent witnefs exam- 
ined under a cornmifilon, by the power the judges have of putting 
off the trial ; but they have no control in thefe inftances over the 
defendant. 
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CHAPTERv THE TWENTY-FOURTH. ' 

Of Judgment* 4nd.it* Incidents, 

Note I, page 387, line 30, words preceding onts.— If the verdict of 
•he jury be agreeable to equity and juftice,thc court wilt not grant 
2 new trial, thuugh there may have been an error in the adrmtfioa 
ef tvi'idence or in the direction of the judge. 4 T. R. 468. 

And it will not be granted merely becaufe it has been difcover- 
ed after the trial, th-.it a witnefs examined wa» incompetent.. 1 T. 
R. 7x7. But cxectfive damage* ia all cafes, <xcept in an action for 
adultery, are. a iurEuent ground to grunt a new trial. 5 T. ft. 

The court will grant, any number of new trials in the fame 
action, if the jury find verdicts, contrary to the-eftubJifhed law. 

A new trial may be granted on account of the mifconduct of the 
jury, a* if they have referred to chance to determine the p*rty for 
whom tie verdict was given. But the courts will not hear any af- 
£davit of fuch conduct from the jury the rate Ives. 1 %. R» it, 
it is generally kid, that there cannot be a new trial in penal actions- 
and criminal profecutiottt, when there t» a verdict lor the defendant. 
The prin^ipie of this, being the great favour which tha Law. (hews to- 
•he liberty of the fubjsct But the rule does not extend to infc*- 
motion in, the nature, of $v<» *uar*a»& ; as die object of-thefe isnoyr 
in general to try a right and not to punUh an o&nce. % T. R* 4&4- 
N*>r does it extend to an action upon a penal ftatute, in, which a 
verdict is given for the defendant in consequence, of the mtfdirea* 
tion of the Judge. 4 T. R. 753. 

Note % page 395, line 3 r, words nil *r record. — A rnotmn- in a*» 
reft of judgment may be made at any time before judgment is ac- 
tually entered up. JDoug. 746. Where judgment is arrefted, eacb 
party pay* his own cofts. Qa-wp. 407. 

If a verdict is taken generally with entire damages* judgment 
may be arrefted if any one count in the declaration is bad ; but if 
there is» a general verdict of guilty upon an- indictment cenlifting 
of feveral counts, and any one count is good, that is held to be 
fufScient. Doug. 730. 

Note 3, page 397, line 38, words. complatc and binding* — The per* 
fpn to whom this, warrant of attorney is given, has all the benefit 
of a judgment and execution again ft the debtor's perfon and propr ' 
erty, without being delayed by any intermediate procefs, as iu the 
cafe of a regular fuit. It is frequently given, by a perfon- arretted 
upon condition of his difcharge, and, that longer time (hall he al- 
lowed him for the payment of the debt, or that^fome -ether indul- 
gence {hall be fliewn him. But t©> prevent perfon* in this fituatton; 
from being impofed upon, no warrant of attorney to confefs a judg- 
ment, given by a perfon arrefted upon mefne proceft, fhall be oC 
any force, unlefs fome attorney be prefent on bthalf of the perfon> 
in cuftody, who iliall explain the nature, of the warrant, and fub» 
kribe his name as a witnefs to it. 1 Cromf. Pvm. 3x6. 
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If a warrant of attorney to confcfs a judgment it given uncon- 
ditionally, w without delay of execution, judgment may be figned 
and execution may be taken out upon the fame day it is given 5. 
and thus a debtor may give one creditor a preference to another, 
who ha* obtained judgment after a long litigation. 5 7. R. 235. 

But if judgment is. not entered within a year, the plaintiff mult 
move the court for leave to enter up judgment upon an attdavit^ 
ftating, that the warrant has been duly executed, that the debt U 
unfati&fied* and that the party was- living a (hurt time before. 1 
€romp. Prac 316. 

Note 4, page 398, line 13, words ivpit of itifuiry.—lt has been faic>, 
by C. J. Wilmot, that " this, is an inqueft of office to inform the 
"conference of the court, who, if they pleafe, may themfelves aftefs 
* the damages." $lVi!fl%. Hence a practice is now cftabHfhcd 
in the courts of king** bench and common picas, in actions where 
judgment is reeoveved by default upon a bill of exchange or a 
promiffory nose, to refer it to the matter or prothonotary to ascer- 
tain what is due for principal, intereft, and cofts, whofe report 
fcperfedes the neceffity of a writ of inquiry. 4 T. R. 275. H. Bt, 
,541. In cafes of difficulty and importance, the court will give 
leave to have the writ of inquiry executed before a judge at 
fittings or nift print ; and then the judge a&s only as ah affiftant to 
the ilicriff. The number of the jurors fwom upon this inqueft 
Tietd not be confined to twelve ; for when a writ of inquiry was 
executed at the bar of the court of king's bench, fn ah a&ion of 
ftamiahim magnaium, brought by the duke of York (after wards James 
the Second) agaiuft Titus Oatts, who had calkd him a traitor ; 
fifteen were fworn upon the jury, who gave all the damages laid 
hi the declaration, viz. ioo,oco/. In that cafe the fhcrifrs of 
Middlesex fat in court covered at the table below the judges. 5 
Si. 7*. 987* . 

Note 5, page 400, line 30, words plaintiff himplf. — If executors 
fue as executors for money paid to their ufe after the teftator's 
cleath, they ihall pay cofts. 5 7*. R. 234. When executors and 
adminlftrators are defendants, they pay cofts, like other perfons* 
-a Crcmp. Prac. 47 d. 

Note 6, page 401, line 8, words 43 £//«. c. 6;-— The. 43 Eliz. c. 
6. enacts, that where the plaintiff in any pcrfonal a&ion,. except 
Tor any title or intereft in lands, or for a battvry, recovers left 
than 40s. he fhail have 110 more cofts than damages, if the judge 
certifies that the debt or damages were under 40s. But if the 
judge does not grant fuch a certificate to the defendant, the plain- 
tiff recovers full cofts. Actions of trefpafs, vi et armh, as for beat- 
ing a dog^ are within the ftatute. 3' T. R. 38. The certificate un- 
der this ftatute may be granted after the trial. 

This certificate is to reftratn the cofts f hut a certificate under* 
the 22 and 23 Car. II. c. 9, is given in favour of the plaintiff to 
extend them from a fum under 40s, to full cofts. If the defendant 
juftifies the battery, the plaintiff ihail have full cofts without the* 
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judge's certificate, though the damages are under 40s. ; for it it 
held the admHSon of the defendant preclude* the neceffity of the 
certificate. But a jollification of the aflault only will not he fuf- 
ficicnt for this purpofe ; for the judge rnuft certify an actual bat- 
tery. 3 T. A. 391. This certificate muft be granted at the trtak. 
a Cromp. Prac. 455. 

In declarations for aflault and battery, there it fometimes a 
count for tearing the plaintiff's clothes ; and if this is dated as a 
fubfbuitive injury, and the jury find it to have been fuch, and not 
to have happened in conference of the beating, the plaintiff will 
be entitled to full cofts; (1 T. R. 656.) untefs the judge (hould af- 
fift the defendant under the 43 Eliz. c. 6- So in a trefpafe upon 
land, the carrying away or afportttvil of any independent perfonal 
property will entitle the plaintiff to full cofts, untejfe the asporta- 
tion, as by digging and carrying away turves, is a mode or quali- 
fication of the trefpafc upon the land. Dottg. 78a. 

CHAPTER THE TWENTY-FIFTH. 

Of Proceedings, in the nature of Appeals. 

Note I, page 410,* line 15, words kings bench An England.—- Thli 
appeal is taken away by 23 Geo. III. c. 28. See 1 vol p. 104. a. 14. 

Note 2,<*page 410,* line 22, words 'ting's bench and common pleas, 
— »-The 31 Edw. III. c. 12. directs, that the chancellor and treafur- 
er fhall take to their afliftauce the judges of the other courts, and 
entires fages come lour femblera But it is the practice for the two- 
chief juftices alone to fit in this court of error. 1 T. JR. 5 1 1, 

CHAPTER THE TWENTY-SIXTH. 

Of Execution. 

Note I, page 414, line 3a, words Englifl. w/wt.— Where both 
hufband and wife are arretted upon mefne procefs, the court will 
difcharge the wife upon motion and proof of the marriage on com- 
nion hail, irolcfs it is for a debt contracted fince her marriage, and 
flic has represented herfelf to he fingle; in which cafe the court will 
not afBft her, but will leave her to plead tier coverture. 5 T. JR. 194. 
And where, after judgment againft hufband and wife, they arc 
both rendered in difcharge of bail, (lie fhall be difcharged ; for 
they are then in the fame fituatiou as if bail had never -been pu^ 
in for them. $lr*ilf 124. 

Note 2, page 416, line 2Q, words difcharge bis perfon.—- The cred* 
itors who can compel the furrender of the debtor^ effe&s, and 
who are to have the benefit of it, are only thofe who have charge 
cd him in, execution. This ftatute the 32 Geo. II. c. 28. is gener- 
ally called the lords adr. : By the 26 Geo. HI. c. 44. the provifiona 
jpf it were extended to 200/. and by the \i Geo. Ul cv j. they har* 
C * 
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been ftifl ftirther enlarged to 3«o/. See the daufes of the a& ir* 
* Burn tit. Geo/. 

The prifoner fliall never afterwards be liable to be arretted on 
any a&ioa for the fame -debt, unlcfs convicted of perjury. But a 
prifooer, to have the benefit of this a&, muft petition the court 
from which the procefs iflued, upon which he fliall be in cuftody, 
before the end of the fir ft term after he is arretted, unlefs he af- 
terwards fliews hw negte& arofe fiom ignorance or miftake. 

Note 3, page 417, line 30, word* one ys**s rent in the whole.— 
But the landlord muft make a demand of the rent due before the* 
goodU are removed, or he caanot have the benefit of the ftatutc 
I Sir. 9.7. if the fheriff in levying an execution- has, any doubt 
whether the goods (hewn him are tne property of the defencUaV 
be may fummon a jury r and if the jury find them to be the d*» 
fcndant*8 property, the flieriffls indemnified 4, T. £■ $$& 

Note 4 : page 420* line 25, words commenced his fuit. — If goods- 
arc taken in execution by the Sheriff 00 a fieri Juw'tn, againft" the 
king's debtor, and before they are fold, an extent at#the king's, 
fuit iffues upon a bond given to the crown, wUkh extent bears 
date or tefie after the delivery of the fieri facias to the flieriff, the 
execution upon tk? fieri facias fhaif he completed, and ihall not be 
defeated by the extent. 4 T. R. 40*. 

, CHAPTER. THE TWENTY-SEVENTH, 

Of Proceedings in the Counts of Equity* 

Note r, page 426, line 25, words appoint »»*.— . And the court of 
chancery will appoint a guardijn to au infant, aod allow him a 
fuitable maintenance, on. a petition, though there is no caufe de- 
pending. Ex parte Kent. 3 Br9. Cl'&n.JRep. 88. Ex parte Salter, ibid* 
JQQ. Ex parte Whitfield. '% AtL 315. 

Note 2, page 427, Hue 13, words king bivtftlf in councif<~-ScQ x , 
vol. 316. n. 1$. 

Note 3, page 4*8, line 13, words give no appeal. — The fummary 
jurisdiction of the court of equity, in cafes of bankrupt, muft be 
perfonalty exefciTed by the* chancellor, lotd-keeper, or the lords, 
commiffioners of the great fcal. % Woodd. 400. 

Note 4, page 42J8, line 22, words royal tr^ee.^-" Where the 
u rights of the crown are concerned, if they extend only to the fu« 
•«.perintenda»ce % of a public truft, as in the cafe of a charity, the 
*• king's attorney-general may be made a party to fuftain thofQ 
" rights ; and in other cafes where the crown is not in poflfeffion^ 
<* a title vefted in it is not impeached* and* Its. rights only incidental* 
«« >y concerned ; it has generally been ,confidered, that ihe kingjl. 
* attorney-general may be made a party in refpedr: of thofe rights, 
« and the practice has been accordingly. (\ P. Wins. AAS;) But 
M where the crown is in pofitfiion, or any title is veiled in it which. 
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** the fuit fceks to diveft, or its rights are the immediate and fole 
*« object of the /nit, the application matt be to the kmg, by petition 
u of right, (Reeve agaioft Attorney-general, mentioned <in Penn «w. 
**• lord Baltimore, 1 Pef 445,446.) upon which, however/the crown 
u may refer- it to the chancellor to do right, and may direct that . 
*' the attorney-general (hail be made v a party to a ftf it for that pur- 
*• pofe. The queen has alfo the fame prerogative. (% Roll. Abr* 
« 2 1 3.") Mitf. Treat, on Pleadings in Cba*. 

Note 6, page 438, line 4, words in confcquencc. — The learned Judge 
lias certainly fallen into an error, if he means to aflert, that where 
a court of equity will grant a commiflion to examine witneffes, 
whofe attendance cannot be procured to give teftimony in a court 
©f-common law; it will in fuch cafe alfo grant relief. For though 
it is very ufual to file a»bill praying a difcovery, and that a corn- 
million may be iffued to examine witnefles who live abroad, no 
doubt can be entertained that if the bill proceeded to pray relief, 
and that relief was fuch as a court of law was fully competent to 
widminifter, a demurrer to the bill would hold, unlefs it was a cafe 
where the courts excrcife a concurrent jurifdiction. 

.Note % page 442, line 37, words eircumjlanccs of lie cafe. — An 
injunction in the court of exchequer ftays all further proceedings, 
in whatever ftage the caufe may be ; but in chancery if a declara- 
tion be delivered, the party may proceed to judgment notwith- 
standing an injunction, and execution js only ftayed ; but if no 
declaration has been delivered, all proceedings at law are retrained. 
3 Woodd. 411. ( 

Note 8, page 448, line 3, words for afterwards. — Where new 
matter arifes after filing the bill, it cannot be introduced into tlie 
fuit by amending the original bill, the ifTue is not joined, but muft 
be ftated in a fupplemental bill. 3 Ati. 217. 1 AtkSiyi. 

Note 9, page 451, line 26, word tegijirar. — It is not now the 
practice for the regiftrar to read the minutes of the decree openly 
. in court ; but any party to the fuit may procure a copy of them, 
and if there is any miftake, may move to have them amended. But 
after a decree has been formally drawn up and entered, no errors 
in it can be rectified on motion, or by any other proceeding than 
rehearing the caufe. 

Note !•, page 45a, line 29, words of a caufe. — The confent of the 
court ought alfo to be previoufly obtained, for a trial of a feigned 
ifTue without fuch confent is a contempt, which will authorife the 
court to order the proceedings to be ftayed. 4 T. R. 40ft. 

Note 11, page 453, line 1, words for that fur pofe. — In a late cafe, 
the. mafter of the rolls fitting for the lord chancellor, directed a 
cafe for the opinion of the court of king's bench, faying, he thought 
he had authority fo to do when fitting for the lord chancellor, 
though not when fitting at the rolb^ {Horton v. Whitaker. 2 Bro, 
Chan. Ca. 88:) When a cafe is heard before the mafter of the rolls 
fitting in his own court, on which he wilh.es to have the opinion of 
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a-tourt of law, he direct an action to be commenced by the par- 
lie* in a, court of law, in fuch form, that the queftion on which he 
has a doubt may be decided in that fuit» and fafpends his decree 
till the court of aw hat given it* judgment. The court of excheq- 
uer it both a- court pf law and a court of equity ; fv. ami. 43.^ there* 
lore if a queftion of mere lawaruct in the courfe of the exercifc of 
itt equitable jurifdi&ion, the barons will decide upon it iu that 
(ok without reficrt ing it to another jurifiKOioQ, 
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Of the Nature of Crimes ; and their Pttnifiment. ' > ^ 
Note t, page 4, line 3Q, word Egyptians*— : THE 5 £liz» c. set 
'■which introduced this crime and itsieveie puniflnnent, isrepealci 
by'the 33 Geo. MI. cjl , . 

Note a, page 5, line 20, words mif-fanefnojr* cn T y. — In the JEnglifh 
law mif demeanour is generally uied iuxontradi(tincl:iou.toyW0»jt».»nQ 
inifdemeanours comprehend all indictable offencesj which doipqj 
amount to felony ; as perjury, battery, libels> conspiracies, &c» 

Note 3, page 5 v line 38, word impunity^—Ths. diA'tp&ion between 
public crimes and private injuries foems entirely to be created bf 
pofuive laws r and it is referable only to civil institutions. Every 
violation of a moral law, or natural obligation, is an injury, for 
which the offender ought to. make retribution to the individual*- 
who immediately fufixr from it ; and is alio* a crime, for which he 
ought to be puniflied to that extent,, which, would deter both hiia 
and others from a repetition ef. the offence. In pofitivc laws thofe 
aiSts are denominated injuries, for which the? Ic'gifiature lias only 
provided retribution; or a cempenfation in damages-; but when 
from experience it is difcoveredtrut this h not fiifFieient to reftraip 
within moderate hounds certain dalles of injuries, it then becomes 
neceflary for the fegifterive power to- raife them into crimes, and 
to endeavour to reprelV them by the terror of p'uniiQwnent, or. the 
fsvord of the public magiftrate. * 

Note 4, page o^ line 26, words-/* civil fo'aety. — It 13 ftrangc that 
the learned Judge's conclufion, ««. that theft itfelf is not on cjfenqe 
egaifijl natural rights, did Hot lead him to fufpecfc the fallacy of tWe 
polition, that the tight of prbfrerty owes its origin not to tldajv of nature^ 
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h/t merely of civil fociety, which he has alfo advanced in a former 
volume, (i vol p. n.) and which I have there prefumed to con- 
trovert. If theft is not a violation of the law of nature and reafon, 
k would follow that there is no moral turpitude in dUbonefty. 

ThemfbaH tat <j}eol> is certainly one of the fir ft precepts both of 
nature and religion. 

CHAPTER THE SECOND 

€ - - - Of the Per font capable of committing Ctimes. 

Note I, page %S,hnc l, words judgment or execution.— If thepunifb- 
ment were lefs than death , and were inflicted upon a prifoncr de- 
prived of reafon, it would be unproductive of one of the great ends 
of punimment, the correction of the criminal. Human tribunals 
are only juftified in introducing the pain and evil of puniflknent, 
when it is likely to prevent that greater degree of evil, which, 
wouk) refult from the unre drained commuHon of crimes. 

Note 'i, page «j, line 33, words proper home*.**- Where it is danger- _ 
ous to permit a lunatic to go abroad, two juftices may order him to- 
be apprehended and iecured, even with chains, if neceffary, and 
may fend him by a* vagrant pa fa to the place of hi} fettlcment ; and 
may order fo much of his goods to be fold, or the tents of his land* 
to be received, as will difcharge the expenfe incurred ;.but fuch 
fum mud he accounted for at the next fcflions : but this does not 
preclude the jurifdidfcion of the chancellor, or prevent any relation* 
or friend from taking the lunatic under his care. 17 Geo. II. c. ^ 

Note 3, page 47, line io, words frjl mijbtl<roiour. — But a very 
important difttn&ion is made in fuch cafes, viz. whether the unlaw- 
ful act is alfo in its original nature wrong and mifchievbus, for a, 
Etrfon is not anfwer able for the incidental conferences of an on-, 
wiul a&, which is merely a. malum prohibitum / as where any un~ s 
fortunate accident happens from an unqualified perlbn being in 
purfuit of game, he is amenable only to the fame extent as a man 
duly qualiti^d. JFo/l. 25a. 1 Hale, f\ C 475. 

Note 4', page 19, line ia, words and the like. — The law ieems, 
fa'protedt the wife in all felonies committed by her In company 
Vith her hufhaod, except murder and manflaughfpi. 1 BaL A • 
C.47. ■ t • 

Note 5,F a & c 3°> % c 14, vrords in the time of pease.— *>The fear ol 
having houfes burnt $r goods fpoi led is no cxcufeuMhe eye of the 
law for* joining and marching with rebels. The only force that 
,doth excufe is a force upon the per/on, and psefent fear of deaths 
and this force and fear iniift continue all the time the party re* 
mains with the rebtls. It is incumbent upon men, who nuke.ft>rca- 
their defence, to (hew an a&ual force, and that they Joined, fr* 
tmore mortis , et reiejj'erunt auam cito fotwr»H& J*o/h 14. 31 6. 
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CHAPTER, THE TRIRtt 

Note Y, jvige 38,, Ikw x^ word* ^ fo**tm+ y«*f k — See mo*B 
vpon> thit iubjeA in p. 13* 

CHAPTER: THE FOURTH. 

Qf Offences againfi God and Reiigiom 
Note x, page 504 Hoc 3, words tt^gbgr* */*^«w-6.— But now .by tbe 
fbuute 31 Geo. III. c. 3%. which may be called the toleration a& of 
the Roman Catholics, all the feverc and cruel reftri&ions and pen- 
alties, enumerated by the learned Judge, ate removed from thofc 
Roman Catholics, who are wiHing to comply with the requifitiona. 
of that (Unite, which are, that they muft appear at fome of the 
courts of Weflminftcr, or at the quarter feUions held for the coun- 
ty, city, or place whc*e they (hall refide, and (hall make and fub» 
Jcribe a declaration, that they profcfa the Roman Catholic Religion, 
and alio an oath which is exa&ly fcuilar to that required by the 
j 8 Geo, IIL c. 60. the fubftance of which is ftated above in the tettt 
Of this declaratioa and oath being, duly made by any Roman Cath- 
olic, the officer of the court (lull grant him a certificate ; and fuch, 
officer (hall yearly transmit to the privy council lifts of alt perfons 
who have thus qualified themfelves within the year in his refpec- 
*ive court. The ftatute then provides, that a Roman Catholic, thus, 
qualified, (hall not be profecuted under any ftatute for not repair* 
ing to a parifh church, nor (hall he be profecuted for l>eing a Pa pi ft, 
nor for attending or performing mafs or other ceremonies of the 
church of Rome ; provided that no place fliafl be allowed for an, 
aflcrably to celebrate fuch worfliip until it is certified to the feflions ; 
nor fltaft any minifter officiate in it, until his, name and defcriptioa- 
are recorded there. And no fuch place of aflembly (hall have it*, 
doors locke^ or barred during the time of meeting or divine 
worftlip. 

And if any Rom an Catholic whatever is eteeled conftable, church* 
warden, ovcrfeer, or into any parochial office, he may execute the 
feme by a deputy, to be approved as if he were to aorfor himfdF 
a* principal. But every roiniftts, who* has qualified, ihal! be ex* 
empt from fcrving upon juries, and, frem being elected into any 
parochial office. And ail the laws for frequenting divine-fer*ice 
on Sundays, fliaH continue in force, except, where ptrfous attend 
fome place of worfliip allowed by this lUtyte, or the toleration a&, 
ofthediffenters, |W,&M. 

And if. any ptrfon difturb a congregation, allowed under this 
a&j he ihall, as for difturbing a diJTeming meeting, be bound over 
to the next feuioot, and. upon conviction there, Hull forfeit twejar 
ty pounds. 

But no* Komaa Catholic roiniftfcr (halt officiate in any place of 
worfhip having-* fteeple aiula bell, or. at any funeral m a churchy 
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©r church-yard, or (hall wear the habits of his order, except in a 
. place allowed by this ftatute, or in a private houf«\ where there 
ihill not be more than fivre perfons befides the family. This ftat- 
ute fliall not exempt Roman Catholic* from the payment of tithes, 
#t other dues, to the church; nor {hall it affect the ftatittes con- 
cerning marriage*, or any law ref pe&ing ihe facceffit>n to the 
crown. No perfon, who has qualified, ftiall be prrfecuted for in- 
ftructing youth, except to an endowed fchool, or a fchool in one 
of the Englifli noivcrfities ; and except alfiy that no Roman Cath- 
olic fchoolmafter fliall receive into hb fchool the child of any 
Proteftant father ; nor fliall any Romau Catholic keep a fchool 
until 1 hi*, or hzr, name be recorded as a teacher at the ftiBona. 
• But no religious order is to be eflablifhcd ; and every endow* 
ment of a fchool or college by a Roman Catholic fhall ftill be fuper- 
flitious and unlawful. And no perfon henceforth fliall be fummoned. 
to take the oath of fupremacy, and the declaration again ft tran- 
fubftantiation. Nor fhall Roman Catholics, who have qualified, 
be removable from' London and "Weftminfter ; neither fliall any 
peer, who has qualified, be punUhable tor coming into the prefence, 
or palace of the king or queen. And no ftipifb whatever fliall be 
any longer obliged to regifteV their names and eftates, or enrol 
their deeds and wills. ' And every Roman Catholic, who was qual- 
ified, may be permitted to aft as a barrifter, attorney, and notary. 
Note *, page 59, line t6, words ele&ion Jhall he void. — By the 5 
Geo. I. c. 6. §3. the election into a corporate office fhall not be 
void on account of the perfon elected having omitted te receive tho 
facrament within a year before the e'eelion, unltfs he fliall he re- 
moved within fix months after his election, or unlefs a profecution 
1>e commenced within that time, and be carried op without delay ; 
and during that time the office is not void, but only voidable ; and 
the perfon elected, until a removable or profecution within the 
time limited, is entitled to all the incidental rights of his office in a* 
full extent as if he had actually received the facrament with in. a 
year previous to his election. 2 Burr. 1016. 

Note 3, page 59, line 2T, words thefamc time. — The 25 Car, II. c. ». 
.The original teft act required, that birth the fecramen* and the oaths 
fliquld be taken within three months ; and l>y fubfeqnent ftature*, 
the time for faking the oaths has been enlarged to fix months ; but 
the time for taking the facrament remains unahercd, which mull 
ftiil be taken within three months. after, admiilion into the office. 

Nole 4, page 59* line a8, word iff.ee — But before the end of cv*~ 
•ry feffions. of parliament, an-p.et ir, paiTed to indemnify all perfons- 
whQ have* not complied with*he rxquifitipn of the corr/oration and 
tefl: acts, provided thev qualify thrmfelvcs within a time fpecifitd . 
in the act; and provided a Ifo, that judgment in any action orprof- 
erution has not. been obtained againft them for their former omiA* 
fton. '. 

., Note 5, page /So, line 15, .words Utvs *>f England. — Scripture ejl< 
tiHxmon ftjifrfutt touts murtiere: de lets font /audita, 34 H. VI. 40. 
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Note 6, page 60, line 19, word^/witf £/*.-- The ecnviclion mutt 
fee within eight days liter the offence, $ I*. Each oath or eurfe 
being a difliac* complete offence, there earn be no qutftion, I con- 
ceive, but a perfon may incuf any number of penalties in one day g 
•though Dr. Burn doubts whether any number of oatlis or curfes in 
one day amount to more than one offence. 3 Bvm, 345. 

Perions belonging to his majefty's navy, if guiltv of profane curf- 
ing and lw earing, arc liable to fuflfcr foch punifhment as a courc 
martial fcaU think proper to inflia. a* <?«. 77. e . 3 3 . 

Note 7, page 61, line 3 r, -words «r UcHntment.— This a& is faid 
to have palled in corifequence of ajppld woman's being drowned 
at Tring in Hertfordfliire, by her too credulous neighbours wh» 
tfufpe&ed btr of -witchcraft In Ireland there is ftill a ftatute in- 
flicting capital pusylhrnent upon witches, unrepealed. It was paiP» 
<d in the 3*th Bile, and it defcribe* every fpecies of the crime a* 
minutely as the Englifh ftatute, 1 Jac. Lc. u. ; and it even pro- 
vides for the trial of peers, who might happen to be charged witk 
that crime. I Ld. Mount*. Hifi. Jrijb Parliument. 

Note 8, page 63, line **, words frtufit conftdet ation. — Any resigna- 
tion or exchange for money- h eon upt, however apparently fair the 
-tranfaction ; as where a father wiflimg that his fon m or£ps ftiould 
•be employed in the duties of his profeffion. agreed to fecure, by a 
•bond, the payment «of in annuity exa&ly equal to the annual ' 
produce of a benefice, in cemfiefcration of the incumbent's teGgning 
in favour of liis fon. The annuity being afterwards in arrcar, the- 
*>ond was put in fuit, and the defendant pleaded the fimoniacal 
re fi gnat ion in bar ; and lord Mansfield and the court, though they 
declared that it was an unconfeientious defence, yet as the rcfigna- 
tion had been made for money, determined, that it was corrupt ar.4 
•fimoniacal, and in conference that the bond was void. Young 1. . 
Jones, £. T. 178a. 

Note 9, page 64, line 34, words twnty j£i//«£/.— Goods ezpofed 
to fale upon a Sunday are forfeited to the ufe of the poor, except 
that one-third may be allowed the informer ; but milk may be 
foW before nine in the morning, and after four in the afternoon, 
ao Car. II. cj. Mackarel alfo may be Ibid on Sundays before and. 
after divine fervice. *o & ix W. e. 04. 

Forty watermen are permitted to ply upon the Thames betwixt 
VamhaTI and Limehoufe on Sundays. 11 & 1% W*c. 2 1. Fills 
carriages are allowed to travel on Sundays cither laden or return" 
ing empty, a Geo. III. e. 15. Perfons exercifing their calling on % 
Sunday are only fubjedt to one penalty; for the whole is but one 
offence, or one ad of exerclung, though continued the whole day. 
Coivp. 640. 

Bakers were permitted to drefs dinners on a Sunday as a work 
of neceility. 5 T. X. 449. But by the 34 Geo. III. c. 61. every 
baker fhali be fubjecl to a penalty of iOx. to the ufe of the poor far 
exercifing his bufinefs in any manner as a baker, except that he 
may fell bread bctweea nine o'clock in the mornin&and one in the 

Vot,iy, b 
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afternoon; and may aUb within£that -tunc bake meat, puddings, 
and* pics for any perfon, who {hall carry or fend the fame t* 
f>c baked. The 21 Geo. III. e. 4$. was parTed to reftfain an inde- 
cent practice, which bad become very prevalent in London and 
Veftminfter ; it ena<3*,.that if any houfe, room, or place is open- 
ed upon a Sunday for any public entertainment, or for debating 
upon any fubjecl: whatever, to which perfons are admitted by mon- 
ey or tickets, the keeper of jt fhall forfeit aoo/. to any 'perftra 
who will prosecute ; the manager or pte6deut 100/. and the re- 
ceiver of the money or tickets 50^ ; and every perfoit adyerti&ng,. 
or printing an advertisement of, fucha meeting, fhall in like man- 
ner forfeit 50/. for every offence. 

Note 10, page 64, line 34, word* U tbe/ocks. — u e. If he is not 
able to pay the penalty of $u 

Note 11, page 64, line 39, words permitting *kar.— -No licenfe 
fhall be granted to any perfon to keep an alehoufc, but by twe- 
juftices, at a public meeting of the magiftrates of the county, divt- 
iion, or place, in which the houfe is Gtuated, and this muft be 
done by the confent of th,e majority pxefent. The time and place 
of fuch public meeting muft be appointed by two of the uiagiftratcs 
at leaft todays previous to the meeting, which ihail be hcl$l ev- 
ery year?*ithcr on the ift of September, or within twenty days 
afterwards. The licenfe muft be renewed every year ; and no li- 
cenfe fhall be originally granted tetany one, unlets he produce a 
certificate figned by the mjniftcr filthe parish, and the majority 
of the church wardens or ovcrfeers ; or a certificate figned by three 
or four refpe&abie houfehoiders, teftifying that the perfon apply- 
ing is a perfon of go»d charadUr. a6 Geo<IL t. 31. I Burr. 556* 

Where an alchoufe-keeper dies or removes, if his executor, ad. 
minifirat-or, allien, or the new tenant obtains fuch a certificate 
within thirty days after the death, or removal, or entry into the 
empty houfe, and produces it to the magiftrates at the next petty 
lemons, they may, if they think proper, grant him a licenfe, un^ 
til the next general licenung day. And till the next petty fdlions, 
fuch perfon is indemnified for keeping the houfe open as an ale* 
houfe, provided he obtains his certificate within the time limited* 
though he is afterwards refufed a licenfe. 32 Geo. III. c. 59. 

This (htute, 3a Geo. III. c. 59. feems to include, tlxough not 
clearly exprdTtd, alehoufes within corporations. But by a6 Geo, 
ll c. 31. perfons not Iicenfed the year before, need not produce 
certificates ; and the general meeting for granting licenfes need not 
be held hi September. 3 T. JR. 560, Every perfon Iicenfed muft 
enter into a recognizance of 10/. with two furetics in $1. each, for 
liis good behaviour. And perfons felling ale without a licenfe, 
are fubjcc"t to fevere penalties. No perfon can Acll fpirituous 
liquors or wtr»e, by retail, under a licenfe from the commifiioners 
of excife, without having alfo a licenfe to fell ale from tl>e jufticea. 
5 Gee. III. c. 46. 3* Geo. II J. c. 59. 3 3T- ^. j6o, 

Juftices of the peace have an ahfolut*; and uncontrolled power 
and difcrction m granting and refuijiig ale iitcnics ; but i£ it fhpuLd 
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appear from their own declarations, or the circumftances of their 
-conduct, that they have either refufed or granted a iiceafe from a 
partial or /corrupt motire, they are puntfliable in v the court of 
King's bench by information, or they may be profecuted by in- 
dictment, i Burr. 556. ' I T. & 690. See the laws refpe&ing 
ale-lioufes more fully, dated in 1 Bum, tit. Aleboufe,' 

. Note 11, page 65, line a, words and imprifonment. — Many of- 
fences of the incontinent kind fall properly under ahe jurifdi&ioa 
of the ecclefiaftical court, and are appropriated to it. But except 
thofe appropriated cafes, the court of King's Bench is the eujlos mo- 
rum of the people, and has the fu per in tendency of offences contra 
ionos mores. 3 Burr. 1438. In that court a gentleman was fined 
aooo marks and imprifoned for expofing himfelf naked in a pub- 
lic, ftreet. 1 Sid. 168. And an information has been granted 
againft a number of perfons concerned in aligning a young girl as 
an apprentice to a gentleman, under pretence of learning mufic, 
but for the purpofes of proftitution. 3 Burr. 1438. There is alfp 
an inftance of an information for a eonfpiracy againft a peer and 
feveral others for em icing away a young lady from her father's 
houfe, and procuring her feduction by the peer. The young la- 
dy wtis the fifter of hi» wife. That circumfbmee was undoubtedly 
a great aggravation of the offence, yet its etiftence*in the cafe was 
not neceflary to give the court cognizance of the prfcfecurion. 3 
St. Tr. 519. And all fueh acts of indecency and immorality are 
alfo punifliahlo by indictment in any criminal £Q&rt as pubUe mit- 
^demeanours. 

CHAPTER THE SIXTH, 

Of high Treafin. 
Note 1, page 79, line 5, words or overt- afti— An the cafe of the fe- 
micides, the indictment charged, that they did traiteroufly compafii 
and imagine the death of the king. And the taking off his head 
was laid, among others, as an overt -act of com palling. And the per- 
. fon who was fuppofed to have given theftrokc was convicted on the 
fame indictment. Soft. 194, 

Note 4, page 79, line 31, words high tr*afo*.~~Mt. J. Fofter lays 
down generally that « the care the law hath taken for the per- 
4 * fonal fafetv of the king, is not confined te actions or attempts of 
'* the more flagitious kind, to affaffination or potion, or ether at-* 
" tempts directly and immediately aimed at his life. It is extend- 
" ed to every thing wilfully and deliberately done or attempted, 
**' whereby his life may be endangered." Fofi. 195. 

Note 3 j page 80, line 4, words in tbekbigt htily. — There was evea 
a refinement and degree of fubtlety in the cruelty of that cafe, for 
be wilhed it, horns and all, in die belly of him who connfetied the 
king to kill it ; and as the king killed it of his own accord, or was 
vhis own counfcllor, it was held to be a fteafonablc wiih againft tk* 
iking, himfelf. iJfai. 2\ C* 115, 
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Note*, page 80, line 25, words xvilt Utrrafo*.— This fubject is* 
fully and aWy difcufled by Mr. J. Fofter, who maintains that 
words alone cannot amount to an overt-acl of treafon ; but if they 
are attended or followed by a confutation, meeting, or any acjr,,. 
then they will he evidence, or a confeffioa. of the intent of fuch> 
ccnfultatton, meeting, or a£t ; and he concludes, that '< loofe words. 
* not relative to fa&s, are at the word nomore than bare indica* 
" tions of the malignity of the heart." Fuji. %o%. etfiq. 

Note Sr page 81 1 line 04,, words u bt *• tre</fo*. — But the m- 
ftances fpeeified in the ftatutc do not psove much conftftency in the 
application of this reafon ; foe there is no protection- given to the 
wives of the younger ions of the king, though their iflue rauft in- 
herit the crown before the ifluc of the king's eldeft daughter, and. 
her chattily is only inviolable before marriage, whilft her children* 
would be clearly illegitimate. 

Before the aj Ed. III. it was held to b: high trcafon net only to* 
violate the wife and daughters of the king, but alio the nurfes 06 
his children, let tnrices dg lour enfautz. Britt. c, 8. 

Note 6,- page 8 1, (laft line) words rml or prete*d*£ — Lord Mam- 
f eld declared upon the trial of lord George Gordon, that it was 
the unanimous opinion of the court, that an attempt, by intimi- 
dation and violence, to force the repeal of a law, was a levying 
war againft the king, and high creation. Doug. 570. 

Note 7, page 8*, line 37, word imtelligencer— Sending intelligence 
to the enemy of the destinations and defigns of this kingdom, in or- 
der to affift them in their operations againft us, or in- defence of 
themfelves, is high trcafon, although fuch sorrefpondencc fhould - 
be intercepted. Dr. Henfcy's cafe, 1 JBuwr. 65c* 

Note 8, page 84, (laft line) words 1 W. & M. e. a 1.— By the ftat- 
«te 7 Ann. c. at. it is made high trcafon to flay any of the lords of 
feffion, or lords of justiciary, fetting in judgment ; or to counter- 
feit the king's feals appointed by the a& of union. This ftatute 7 
Aon. c. a 1. has alio ena&ed that the crimes of high trcafon and 
mifprifion of trcafon (hall be exactly the fame in England and Scot* 
land; and that no a&s in Scotland, except thofe above fpeeified, 
{hall be conftrued high treafon in Scotland, which are not high- 
trcafon in England. 

And all perfons profeeuted in Scotland for high treafon, or mif- 
prifion of treafon, fhall be tried by a jury, and in the fame manner 
as if they had been profeeuted for the fame crime in England. 

Note 9, page 9», line 29, words popufi wx Dei. — By the ftatutc 35' 
*3eo. ill. e. vj. called, the Traiterous Correfpondence Act, it is en- 
acted, that if anv perfon refiding m Great-Britain, (hall", during the 
prefent war with France, either on his own account or on account 
of any other perfon whatsoever, buy, fell, procure, fend, or afEft ira 
fo doing, for the ufe of the French armies, or of any perfon reftdent 
within the dominions of France, any ordnance (lores, iron, lead, or 
copper, except cutlcty ware not being arms, and except buttons, 
buckles, japanned wares, toys and trinkets; 'or. any bank aotea* 
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gold or firver ; or any provifions "whatever ; or any clothing for 
the armies or fleets ; or any leather, wrought or unwrought, with- 
out licenfe from the king or privy council, he ihall be guilty of 
liigh treafon. And every Britilh fubjec'l who fliall purchafe, or en- 
ter into any agreement for, any land or real property in France, 
ihall alfo be guilty of high treafon: And if any Britiih fubjed:' 
ihall voluntarily g*>,or embark in any -^cflel with intent to go, from 
any place in Great-Britain, into any part of France, without* li- 
cenfe, he (hall be liable to be irnprifoned for fix months. And eve- " 
ry infurance upon property and articles, which are as above prohib* 
ited to be fent from England to France, belonging to French 
iubjedfcs, upon, any voyage whatever, or upon the fame articles up- 
-on any voyage from any part of the world to any port in France, 
ihall be null and void ; and every perfon making fuch an infurance 
ihall be fubjedt to imprisonment for three months. 

Note xo, page 93, line 29, words burned alive, — But now by the 
"ftatute 30 Ceo. III. c. 48. women convicted in all cafes of treafon, . 
ihall receive judgment to be drawn to the place of execution, and 
*here to be hanged by the neck ttlVdead. 

CHAPTER THE .SEVENTH. 

t)f Felonies injurious to the King's Prerogative, 
Note 1, page. 96, line 5, words' tfcheats to the JortL-^But a forfeit* 
«re of land is not a neceifary confequence of felony ; for petit lar- 
ceny is felony, which does not produce a forfeiture of lands ; but 
*cvcry fpecies of felony is followed by a forfeiture of goods and 
perianal chattels. 

CHAPTER THE EIGHTH. 

Of Praemunire, 
' Tfote T, page 103 — See note praemoneri — Praemunia, inlaw latin* 
4* ufed in all its tenies and participles, for praemoneo or cito, Du* 
<ange Grojfc 

Note », page 117, line 3, words of a praemunire. — By the 3f /Geo* 
111. c. 3Z. f. 18. it is enacted, that no perfon ihall be furamoned la 
Sake thofe oaths, or be profecuted for not obeying fuch fummous* 

Not* 3, «page 118, (laft line) words aid or relief — The terrible 
penalties of a praemunire are- denounced by a great variety of 
ftatutes* yet prosecutions upon a praemunire are unheard-of in ©ur 
courts. 

There is only one inftaccc o£ fuch a profecution in the State 
Trials, in which cafe the penalties of a praemunire were inflwSfccd 
upon feme perfons for refuting to take the oath, of allegiance us 
the reign: of Charles, tlie Second; Har& St. Tr, % vol 463. 
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CHAPTER THE NINTH. 

Of Mftftrifion* and Contempts > offering the King and Government. 
Note 1, page 124, line II, words fa fir tbefame.-~Scz page 59* 
Bote 3v 

Note 4, pace r»4, Kae 28, words afclon.-~$te page 116. note x. 

Note 3, page 125, line 7, words fatute at length. — Mr. Hargfave 
has given in the 1 1 vol. of the State Trials, p. 16. an extract fronv 
Stowe's Annals, containing a very curious account of the circum- 
ftances of the trial of fir Edmund Knevet, who was profecuted upon 
this ftatute, foon after it was enabled, " for which offence he was- 
" not only judged to lofe his hand, hot alfo his body to remain inr 
•*prifon, and his lands and goods at the king's pleafure. Then the 
•* laid (ir Edmund Knevet defired that the king, of his benigne- 
"grace, would pardon him of his right' hand, and take the ler't : 

* for (quoth he) if my right be fparcd, I may hereafter doe fuch* 
** good fervice to his grace as thall pleafe him to appoint. Of this 

* fubmiffion and requeft the jiiftices forthwith informed the king» 

* who of his goodnels, considering the gentle heart of the faid Ed* 

* mund, and the good report of lord and ladies, granted him par* 
M don, that he (hoold lofe neither hand, land, nor goods, but fhoul4. 
" go free at liberty." 

CHAPTER THE TENTH 

Of Offences againft Public Juftice. 

Note 1, page 13a, Kne 11, words fort of tranJptrtation.—'Vt hat 
Wen thought that, where a convict has been pardoned upon con- 
dition of tranfporting himfelf for life or a certain number of yearn 
if he did not comply with that condition, he might be remitted to 
his original fentence, and in fome cafes that he was fubjedr, to no. 
other punifhment. See Leach's Crown Cafes, 197. 303. But the 24. 
Geo. III. c. 56. feems to include every pouxble cafe, by enacting, 
that if any offender rnall be ordered by the court to be tranfported, 
or fliall agree to tranfport himfelf on certain conditions, either 
for life or any number of years, and (hall be afterwards at large 
before the expiration of the term, without lawful caufe, in any 
part of Great-Britain or Ireland, he in all, being lawfully coavi&ca 
thereof, fuffer death without benefit of clergy. 

Note a, page 133, line *J, words for fourteen yeart,— -By the 
common law, the receiving of ftolen goods was a mifdemefnor, but 
fey the 3 W. & M- c. 9. the buyer or receiver of ftolen goods wat 
made an accefiary after the fa&, and from that time the common 
law mifdemefnor became merged in the felony. By the 4 Geo. I. 
c. n. perfons convicted of buying or receiving ftolen goods, know* 
jag them to be ftolen, may be tranfported for fourteen years. But 
this ftatute has a reference to the former ftatutes, by which re- 
ceivers are made acceXTaries, and as there, can be no accdTarie* t» 
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petty larceny, this - ftatute has operation only in cafes where the 
principal is previoufly convicted of grand larceny. Foft. 73. 378. . 
And as thefe ftatute3 did not extend to the receivers of flolen 
goods, where the principal was guilty only of a petty larceny, the 
%% Geo. III. c. 5. was pafled, which comprehends all descriptions of 
receivers whatever, it exprefsly excepts the receivers of lead, iron, 
copper, brafs, bell-metal, and folder, who are punifhable by 3.9 . 
Geo. II. c. 30. by tranfportation for fourteen years, and alfo the 
cafe where the principal has been convicted of grand larceny, in 
that inftance the receiver muft 0:111 be profecuted as an acceflary . 
to the felony ; and by the 4 Geo. I. c. 11. may be tranfported for 
fourteen years. But in every other inftance, whether the principal 
has committed petty larceny, grand larceny, or fome greater of- 
fence, the receiver may be profecuted for a mifdemefnor, and be 
punifhed by fine, imprifonment,or whipping, whether the principal 
felon be, or be not, convicted, or be, or be not, amenable to juftice. 
And every perfon, under fifteen years of age, guilty of any felony 
within benefit of clergy, fliall be entitled to a pardon, if he makes 
fuch a difcovery as produces the conviction of two perfons guilty, 
of buying or receiving ftolen goods. It has been determined that 
money and bank notes are not goods within the meaning of thefe 
flatutes. Leach, %o%. 368. Upon the trial of the receiver, the 
principal felon may be admitted a witnefs. Leach. z%$. When 
the 3 & 4 W. & M. c. 9. had made the receiver of ftolen goods an 
acceflary after the fa A, his punifliment in the cafe of grand larceny, 
was the fame as that of the principal, viz. burning in the hand, and 
frnprifonment not exceeding a year ; but the punifhment of the : 
principal by the 4 Geo. I. c. 11. might be changed at the discretion 
of the court into tranfportation for feven years ; but it feems to be 
underftood that the ciaufe refpecting the receiver is peremptory, 
and that the court is obliged to fentence him to tranfportation for 
fourteen years. Foft. 73. But the words of the ftatute are, that it 
Jball and may be lawful for the court to order receivers to be tranf- 
ported for fourteen years, which feem to leave it ftill to the discre- 
tion of the judge, whether he will inflict this or the former punifh- 
ment of burning in the hand upon the offender. 

Note 3 , page 1 3 6, line 28, words public good. — But this fevcre ftat- 
ute extends even to penal actions, where the whole penalty is giv- 
en to the profecutor. 

Note a, page 137, line 10, words fne and pillory. — Every confed- 
eracy to injure individuals, or to do acts which are unlawful, or 
prejudicial to the community, is a confpiracy. Journeymen who 
refufe to work, in confequence of a combination, till their wages 
are raifed, may be indicted for a confpiracy. 1 Leach. JSatvk. 348. 
One perfon alone cannot be guilty of a confpiracy j but one per- 
fon may be profecuted for having confpired with others, and may 
be tried and eonvicted alone. 1 Str. 193. In a profecution for a 
eonfpiracy, the actual fact of conf piling need not be proved, but it 
may be inferred from circumftances, and the concurring conduct 
«f the defendants, 1 £L Rep* 392, A confpiracy hat been faid * 
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lie comprehended under the denomination of crimen falfi y and * 
perfon convi&ed of it is held to be rendered an incompetent wit- 
&cfs. Ltacb. 34 Ov Bat will this principle apply to confederacies,, 
the defignt of which are not to injure by fraud or falfebood, but by 
open violence ? 

Note 5, page 137, line 33, words hrtach of them, — It is remarkable 
tnat the houfe of commons have no power to adminifter an oath, 
except in thofe particular tnftances in which that power is granted 
to them by exprefs ads of parliament. It is fuppofed that the 
reafon they hare never obtained the general authority of adminis- 
tering an oath, is owing to the jcaloufy of the upper houfe, which*. 
by fecuring this privilege to itfclf, prevents the commons from, 
participating in the judicature of parliament. 

Note 6, page 136, line 7, words oaths be/ 'ore mentioned. — A mas. 
may be indi&ed for perjury in fwearinjfthat he believe* a fa& to> 
be true, which he muft know to be falfc. Leach, 07 o. 

Note 7, page 139, line »6, words bumana dedecus.—Sct this fubject 
farther difcuSfed in p. 196. j>ofl. 

Note 8, page 140, line 27, werds ibis fordid vice* — ft was held to> 
be a mifdemefnor to ofrsx a fum of money to the firft lord -of the 
treafury, for the purpofc of obtaining an office or appointment 
under government, by his intereft and recommendation. 4 Burr* 
0498. For bribery at elections, fee 1 vol. p. 282. 

Note Q, page X41, line 27, words offence committed.— -Hot a&ion* 
and profexutions againft ju dices of the peace, fee 1 voL p. 573. *. 17. . 

CHAPTER THE ELEVENTH. 

Of Offences againjl the Public Peace, 

Note X, page 143, line 37, words ivitbout benefit of clergy.— And rm 
smother claufe of the fame a&, per fons injured by any building*, 
being demoliihed by a riotous -aiTembly, may recover damages in 
an action againft the hundred. And it nvas determined after the 
riots in 1780, that the owners of houfes might recover damages 
alfo for the deftruc'tion of furniture, or for any injury to their 
property, done at the fame time that the buildings were demolish- 
ed, or were in part pulled down. Doug. 673. 

Note 2, page 144, line 24, words ivitkout benefit of clergy. — The 
words of thefe.ftatutes ^re^Jball knotvv gly fend, and therefore it has 
been determined if the writer of a threatening letter delivers it 
himfelf, he is not guilty of felony. Lead. 351. 

Note 3, page 144, line 33, words feven years*— This ftatutc of 1 
Qeo* II. ft. %. c. 19. after fever al continuances, was fuffered to ex-» 
pire in 1748* 

Hbte 4 ; pag« M5» line 9, words adjaeent county.'— The fbttfte Of f 
Oeo. Ill, c. 40. i* repeated by the 13 Geo. III. c. 84. by which tho 
offence defcribed in the former ftatute is made felony, puntfliablc 
a* the <* iteration of the court by transportation for feven year*, of 
imprifonment fox any time not exceeding three years. • 
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And this u extended by the 21 Geo. III. c. 20. to all acts fubfe- 
quent to the T3 Geo. lit. which had been, or fheuld in future be, 
paffed for amending and repairing any particular turnpike road in 
England. 

Note 5, page 151, line 26, words quality of the offender. — Though 
it has been held, at leaft for thefe two centuries, that the truth of 
a libel is no j unification in a criminal profccution, yet in many 
in fiances it is considered an extenuation of the offence ; and the 
eourt of King's Bench has laid down thi* general rule, vix. that it 
will not grant an information for a libel, unlefs the profecutor, wha> 
a applies for it, makes an affidavit, afierting directly and pointedly, 
* that he is htnocent of the charge imputed to him. But this rule 
may be difpenfed with, if the pexfon libelled rendes abroad, or if 
the imputations of the libel are general and indefinite, or if it is a 
charge againft the profecutor for language which he lias held 
in parliament. Doug. 27 1. 37 3. 

It had frequently been determined by the court if King's Bench, 
that the only queflions for the confederation of the jury, in criminal 
profecutions for libels, were the fad of publication, and the truth 
of the inuendo*, that is, the truth of the meaning and fcufe of the 
paflTages of the libel, as dated and averred in the record, and that 
the judge or court alone were competent to determine whether the 
lubject of the publication was or was not a Hbel. See the cafe of 
the Dean of St. Afaph, 3 T.JR. 428. But the legality of this doctrine 
having been much controverted, the 32 Geo. Ill, c. 60. was paiTed, 
intituled An aft to remove doubts refpefiiug tbe functions of juries in cofet 
•f Hbets, And it declares and enacts, that on every trial of an in- 
dictment or information for a libel, the jury may give a general 
verdict of guilty, or not guilty, upon the whole matter in ifiue, and 
fliall not be required or directed by the judge, to find the defend- 
ant guilty, merely on the proof of the publication of the paper 
charged to be a libel, and of the fenfe afcribed to it in the record. 
But the flatute provides, that the judge may give his opinion to the 
jury refpecting the matter in iflue, and the jury may at their d ; f- 
cretion, as in other cafes, find a fpecial verdict, and the defendant, 
if convicted, may move the court, as before the flatute, in arrcft of 
judgment. A perfon may be punilhed for a libel reflecting on the 
memory and character of the dead,' but it mu(t be alleged, and 
proved to the fatisfacticn of the jury, that the author intended by 
the publication to bring difhonour and contempt on the relations 
«nd descendants of the deceafed. 4 T. R. 126. The fale of the 
libel by a fervant in a {hop, is prima facie evidence of publication in 
a profccution againft the matter, and is fufficient for conviction, 
unlefs contradicted by contrary evidence, (hewing that he was not 
privy, nor in any degree anenting to it. Ibid. & 5 Burr. 2686. 
When a perfon it brought to receive judgment for a libel, his coui- 
duct, fubitquent to his conviction, may be taken into coniideration, 
either by way of aggravation or mitigation of the puniflunent. 
3 r. R. 432. 
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CHAPTER THE TWELFTH. 

Of Offences againfl Public Trade. 

Note r, page I55 v line 8, words penalties It net /to*/.— By the a£ 
Geo. III. c 38. all the former ftatutes, rcfpetSUng the exportation of 
fbeep and wool are repealed, and an infinite variety of regulation* 
and reftri&ions upon the fubjec'l is coufolidated in that ftatute, 
which it behoves the dealers in, and carriers of, wool to pay par- 
ticular attention to. It i> ^iven almoft at length in the 4th vol. of 
Btm y tit. Woollen Manufacture, c. II. but as it contains nearoue 
hundred long claufes, it is impoffihle to give any adt quate rcprcfen* 
tation of it in an abridgment. The principal prohibitions are* that 
if any perfon fliall fend or receive any fliecp on board a fliip or* 
veffel, to be carried out of the* kingdom, the fliecp and veflcl are 
both forfeited, and the perfon fo offending {hall forfeit 3/. for eve* 
ry flieep, and fliall fuffu folitary imprifonment for three months. 
But wether flieep, Ky a (n*cnfe from the collector of the cuftoma, 
may be taken on board for the ufe of the fliip's company. And- 
eyery perfon, who iliall export out of the kingdom, any woo), or 
woollen articles /lightly mads up, fo as eafily to be reduced to Wool- 
again, or any fuller's earth, or tobacco-pipe clay, and every carrier* 
fhip owner, commander, mariner, or other perfon, who fliall know- 
ingly aflift in exporting, or in attempting to export, thefe articles? 
fliall forfeit it. for every pound weight, or the fum of 50/. in th*' 
whole, at the election of the profecutor, and fliall alio fufter foljt** 
ry rmpiifonmcnt for three months. But wool may be carried 
coaftwife upon being duly entered, and fecurity being given, ac« 
cording to the direction* of the ftatute, to the officer of the port 
from whence the fame fliall be conveyed. Ant! the owners of 
iheep, which are fhorn within five miles of the fea, or within tea 
miles in Kent and Suflex, cannot remove the wool without giving 
notice to the officer of the neartft pint, as directed by the ftatute. 

Note a, page 156, line 3, words penalty of death. -^But the 19 Geo, 
III. c. 69. fee. 23. has exprefsly declared that the method of *ppre~ 
bending the offenders defcribed in the 19 Geo. II. c. 34. and of cavf- 
ing them to fur fender, is continued by all the ftatutes, which have 
continued the 1 9 Geo. II. C. 34* and it is alfo recited at length in 
the Z4 Geo. in. feff! ». c. 47. and is there directed to be enforced 
for procuring the apprehending of the capital felons defcribed by* 
that ftatute, who areperfons who fliall malicioufly (hoot into any 
fhip or boat, or at any cuftom-houfe officer or his affiflant, in the 
execution of his duty, either on ihore or wirhin four leagues of it. 

It is equivalent to an attainder by outlawry, and is thus defcrib- 
ed. When any perfon fliall be charged with any the faid offences, 
before a jufticc of the peace, by information on oath, the juftice 
fliall certify the fame under his hand and fcal, and return the in- 
formation to a fecretary of ftate, who fhalt lay the facne before the 
king in council ; who may thereon make his order, commanding, 
the offender to furrender in forty days after the firft publication 
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thereof in the gaacttc, to one of the judges of the king's bench or a 
juftice of the pcaee, who thereon /hall commit him to gaol, to an- 
fwer the charge againft him according to due coiirfc of law : "which 
order the clerks of the privy council Hull cauCe to be forthwith 
published in the two fucceflive gazettes, ami to be transmitted \f> 
the fheriff where the offence was committed ; who fliall in fourteen 
days caufe the fame to be proclaimed between ten in the morning 
and two in the afternoon, in the market places, on the market days, 
of two market towns in the fame county, near the pi nee where 
the offence was committed ; and a copy of the order £ball be affixr 
ed on fome public plaice in the faid towns: and if fuch offender 
fliall not fur render purfuant to fuch order, or cfcape after furren? 
der, he {hall be attainted of felony without benefit of clergy. See 
an inlUnce in Fojl+ $\. where the attorn ey-gcneral prayed the judg- 
ment of the court of king's bench under this ftatute ; but the pris- 
oner was discharged, becaufc the direction* of the ftatute had nofc 
been duly obferved. 

Note 3, page 152, line 9, wovds benefit <>f bis credHort.—By the 
J3 Ceo. III. c. 5. the debt is enlarged to 300/. 
• Note 4, page 158, line *8, words the money. horroioeJ. — One half 
of the penalty is given by the ftatute to the profecutor, the othef 
half to the king. - 

It is not necefFary, that money fhould be actually advanced to 
coflftitute the offence of ufury, but any contrivance or pretence 
■whatever to gain more than legal intercft, where it is the intent of 
the parties to contract for a loan, will be ufury ; as where a per- 
fon applies to a traddman to lend him money, who, inftead of caili^ 
furniihe* him with goods, to be paid for at a future day, hut at 
fuch an exorbitant price, as to fecure to himfelf more than legal 
interest upon the amount of their intrinfic value, this is an u furious 
contract The qxieflion of ufury, or whether a contract if a col- 
our and pretence for an ufurious loan, or is a fair and honeft trans- 
action, muft, uttder all ks circwrci fiances, be determined by a jury, 
fubjetft to tfic correction of the court by a new trial. Cowp* ii% % 
770. Doug. 708. 3 T. £.511. 

It is now clearly fettled that bankerfand other perfons discount- 
ing bills, mity not only take $l.per cent, for intereft^ but alfo a rea- 
fonable Aim bdides, for their trouble and rifk in remitting cafli, 
and for other incidental expenfes. 3 T. R. S*** But (UU whether 
fuch a charge is reafonablc or ufurious, mud be decided by a jury* 
affifted by the direction of the j'ldge. If a contract is entered in- 
to, to pay more than legal intereft, though all fecurities are unme- 
diately void, yet the penalty is not incurred till more than legal 
intercfl is actually paid Doug. %%^ The borrower may be pro- 
duced to prove tli*? ufury in an action for the penalty, if he f wear* 
that he has repaid the lnin borrowed. 4 Burr* zz$X. 

See more upou ufury, i vol, p. 490. 

Note 5, page 159, line 4^ word* as the court /ball dlrcft.—ln. an in* 
dictment for, this oiluice, the falfe pretepecs muft be particularlj* 
ftated and fpeciifcd; ' Tfo King v, Mqfen, » T, & 58*. 
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Note 6, page 159,* line 14, words ww invwt4*ns.~Sec an ac- 
count of patcota for new inventions, % vol* p. 411. -n. 7. 

Note 7, page 160,* line 3, words forty fb Mings by the month.— 
See this fubjc<ft more fully fated in f vol. p. 454. n. 7. and p. 443. 

Note 8, page 160,* (laft line) figures ao*/.-— By the flat. 11 Geo. 
HI. c. 3. if any perfon (hall put on board any {hip, not boilnd to 
any place in Great-Britain or Ireland, or {hall have in his cufto- 
dy, with intent to export, any engine, tool, or implement, ufed ia 
the woollen, cotton, linen, or filk manufactures, he (hall forfeit the 
fame, and alfo the fum of 200/. and {hall he hnprifoned twelve 
month*, and till the forfeiture is paid. And every captain and 
cuftom-houfc officer, who {hall knowingly receive luch an article, 
' or take an entry of it, {hall forfeit 200/, And by 22 Geo. III. c. 60. 
if any perfon mall entice or encourage any artificer, employed in 
printing callicoes, cottons, muflins, or linens, to leave the kingdom, 
he {hall forfeit 500/. and he imprifoned one year. And perfon* 
who export* or attempt to export, any engines or implements ufed 
in jthat manufacture, {hall forfeit 500/. And captains of fbips and 
cuftom-houfc officers, conniving at thefe offences, forfeit IQO/. and 
become incapable of holding any office under the crown. 

And by the 25 Geo. III. c. 67. any perfon, who entices or encour- 
ages an artificer in the iron and fteel manufactures, to leave the 
kingdom, {hall forfeit 500/. and be imprifoned for one year. And 
perfon* who attempt to export any in ft rumen ts fpecified by name 
in the 26 Geo. III. c. 89. {hall forfeit 200/. and be imprifoned one 
year. And captains and cuftom-houfe officers, conniving at the of- 
Tence, are fubject to the fame penalty, and become incapable of 
cxercifing any public employment. 

CHAPTER THE THIRTEENTH. 

Of Offences a&inftke Public Heitlth, and the Public Police or Economy. 

Note 1, page 161, line 25, words 29 Gee. Ill, c, 8.— And further 
enforced and regulated by 28 Geo. HI. c. 34. 

Note 1, page 162, line 5, words performing f uarontine.-—\{ the 
captain quits the fliip himfelf, or permits any other perfon to quit 
it, he forfeits 500/. and every other perfon quitting it iliall fuflfer fix 
months imprifonment, and {hall forfeit 200V. It has been decided 
in a late cafe that if a pilot leaves the (hip contrary to an order of 
the king in council, though perhaps liable to the laft mentioned 
penalty, yet under thefirft cUufe of 26 Geo. II. c. 6. which contains 
a general prohibition without any fpecific penalty, he may be pun- 
ifhed at the discretion of the cdurt ; and in that cafe the defeudant 
was ordered to be imprifoned for a year, 4 T. R. 206. See the. 
regulations and directions, which are numerous* for. the perform- 
ance of quarantine, in 3 Burst, tit. Plague. 

Note 3, page 164, line 26, words eeelefigfiical court. — But if a per* • 
fen marries again under the three firft exceptions, though the fecon* 
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TBarriagc w not felony, yet as before the ftatute it is null and void, 
and the parties will be iubje<& to the ceafur e» and puaitiiment of 
the ecclefia&ical courts. 

Note 4, page 164, line a 8, words a mittwh.—- In the duehefs of 
Kingfton*? cafe the judges were unanimously of opinion, " That * 
" fentence in the fpiritual court againft a marriage in afuit of jacti- 
"Ration of marriage is not coo clu five evidence, fo as to (lop the coun- 
" fel for the crown from, proving the marriage in an indi&anent 
*< for polygamy. And admitting Inch fentence to be conclufive 
w upon fuch indictment, the counfd for the crown may be admit- 
** ted to avoid the effect of fuch fentence, by proving the fame to 
*' have been obtained by fraud or<:oliuuon." xi H*rg. St. Tr. 262* 

Note 5, page 165, line 17, words forfeit ten pounds. — In the vagrant 
a<Jl the 17 Geo. II. c. 5. there is an exception in favour of foldiert 
having certificates from their officers, or the fecretary at war ; 
and alio in favour of mariners having a testimonial from a juftice 
of peace, who were thus licenfed to beg. But by 3a Geo. III. c. 
45. fuch certificates and te&tmodials were very properly declared 
to be null and void, and that all foldicrs and mariners, who fhould 
wander abroad and beg, fhould be deemed rogues and vagabonds 
within the meaning of the vagrant act. 

Note 6, page 166, line 3 3, words tbefe laws into jtra&ce.— The fe- 
vcre ftatu'te 0/5 Eliz. c. ao. is repealed by 23 Geo. III. c. 51. And 
gypiies are now only pnnifnable under the vagrant a&, which de- 
clares that " ail perfons, pretending to be gypuen, or wandering in 
** the habit or form of Egyptians, flxall be deemed rogues and vaga- 
*' bonds." 17 Geo. II. c. 5. 

Note 7, page 168, line 15 words lottery offices. — The 19 Geo. III. 
c. 31. is repealed by the aa Geo. III. c.47. which introduces a great 
vari ety of r egu 1 ations refpecti ng lottery -office keepers. Among others 
it euacts, that no one fliall keep an office for the fale of tickets in 
the public lottery, without a licenfe from the (lamp office, under a 
penalty of 100/. And if any perfon (hall fell the chance or £hare 
of a ticket for lefs time than the whole time of drawing, or {hall 
infure for or againft the drawing of any ticket, or fhall receive any 
money to return money or goods upon any contingency depending 
upon the tickets in the lottery, he mall forfeit 50/. And by the 07 
Geo. III. c. 1, perfons guilty of any of the preceding offences, may 
alfo be proceeded againft as rogues and vagabonds, under the va- 
grant act ; but if they are con viewed as vagabonds, they are difcharg- 
ed from the pecjuiary penalties. And no perfon fhall fell any 
fhare lefs tiian a iixteenih,or without a ftamp, under a penalty of 50A 
But the owner of a whole ticket may infure his ticket with a licen& 
cd lottery-office keeper, fo as to indemnify htmfelf, and receive its 
value only. The ailurance muft be made for the whole remaining 
time of the drawing ot the lottery, and in the manner prefcribed 
by the act If any editor of newfpaper, or other perfon, advertizes 
any illegal i'cheme of gaming in the lottery, he is fub]€<5t to a penal- 
Vol. IV. , ' C 
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ty of 50/. 4 T. R. 4 14. The penalties tinder thefe ftafutes muft be 
fued for within fix months, in the courts at Wcftminfter, and the de- 
fendant may be held to bail, to the amount of 500/. One half of the 
penalties it given to the profecutors, the other half to the king. 

Note 8, page 168, line ai, words fnnijbabU by jine. — And if any 
perfon fliall make or fell any fquibs, rockets, or fire- works, he ftiaH 
forfeit, upon conviction before a magiftrate, 5/. one half to the in- 
former, and the other half to the poor. .And if any perfon {hail 
throw or fire them into any houfe, ftreet, or highway, he fliall for- 
feit »o*. in like manner. 9 & 10 W. III. c; 7. 

Note 9, page i69,line 34, words of any I'mghm. — Idle and difordcrly 
•perfons are, 1. Thofe who threaten to run away, and to leave their 
families upon the parifti ; a. Who return from the partflito which, 
•they arc removed as paupers, without a certificate; 3. Who refufie 
to work for the ufual wages ; 4. Who beg within their own. par- 
ities; 5. And who neglect to work, or who fpend their money 
idly, without making a fufficient allowance for the fuhliftence of 
their families. Rogues and vagabonds are thus defer i bed : 1. 
Gatherers of alms under pretence of TofTes, or for prifons or hofpit- 
als ; %. Fencers ; 3. Bearwards ; 4. Players of interludes, not being 
authorifed by law ; 5. Minftrels ; 6. Jugglers ; 7. Gypfifes ; 8. 
Fortune-tellers ; 9. Deceivers by fubtil craft ; 10. Players and 
betters at unlawful games ; 11. Perfons who run away and leave 
theit families chargeable to the parifh ; iz. Unlicenfed pedlars 5 

13. Perfons who wander abroad, and lodge in alehoufes,outhoufes; 
or in the open air, without giving a good account of themfelves ; 

14. Perfons wandering from home, under pretence of feeking harveft 
work, without a certificate from the minifter and one church- 
warden of their parifli ; 15. And all wandering beggars. And by 
1% Geo. III. c. 88. all perfons who are apprehended with any pick- 
lock or implement, with intent to felonioufly break and enter any 
.dwelling houfe, or with any offenfive weapon, with intent to fe- 
lonioufly affault any perfon ; ©r who fliall be found in, or upon, 
any dwelling-houfe, out-houfe, yard, area, or garden, with intent to 
fteal, fliall be deemed rogues and vagabonds. 

Rogues and vagabonds, who efcape when they are apprehended, 
of rcfufe to go before a juftice,.or to be examined, or who give a 
falfe account of themfelves, after warning of the confequences, or 
who rcfufe to be conveyed by a pafs, or who efcape from tlie 
houfe of correction, or who commit, sfterpunifliment, a fecond of- 
fence, become incorrigible rogues. When a perfon is convicted of 
being a rogue and a vagabond, before a jufticc of .peace, the juflicc 
may order him to be whipt, or imprifoned till the next feflions, or " 
for any lefs time; and if imprifoned till the next feflions, the jus- 
tices may then order a further imprifonment for fix months ; fe- 
male vagabonds are fubject to the Tame imprifonment, but in no 
• inftance ^re liable to whipping, 3a Geo. TIL c.45. And the juftice, 
or the vourt of quarter feflions, may, if they think proper, order at 
.vaganond, after .punifliment, to be conveyed to his place of fettle- 
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mcnt by a paf&, but no juftice of peace Diail order any vagrant to 
be conveyed by a pafa, who has not been actually v, hipt, or im* 
prifoncd for at leaf) feven days, which fliall be certified in the pais, 
32 Geo. III. c 45. The object of this was to correct an abufe, which 
much prevailed, of j-eraoving paupers by a pais, who had committed 
no act of vagrancy and who ought to have been removed by an. 
order of removal. For the efTlcb of an order of removal and a 
vagrant pafs are veiy different ; in tht iirft cafe, the paxilh remov- 
ing, bears ail the travelling expeni'es of the paupers ; but the ex- 
penfe of conveying vagi ants by a pafs, is home by each county 
through which they are carried. And no appeal lies again ft a 
vagrant pais, fo that the parifli to which' the vagrant is conveyed,, 
mud be at the expenfe of fending, by an order of removal, the 
vagrant back, again, or to fuch 'place as, upon inquiry, ntay be 
thought his legal Settlement. 3 Bum. tit. Vagrants, c x> 

Note 10, page 172, line 39, words fo loft. — If the lofer does not" 
recover back the money loft within three months, any other perfon 
may recover the fame, and treble the amount befides, with cofts, 
one half for himfelf, the other half for the poor. See 1 vol. p. 88. 
0. 20. If money be lent to game with, it may be recovered back 
as money lent, though the bond, note, or other fecuruy given for 
it is void. 2 Burr. 1077. 

Note 1 I, page 173, line 2?, words advtttife the plate, — Newmarket 
and Black Hambleton are excepted, where a race may be ran for 
any funi or ftake lefs than fifty pound*. But though fuch horfe 
races are lawful, yet it has been determined, that they are games 
■within the ftatute of 9 Ann. c. 14. and that of confequence, bets or 
tfragers above 10/. upon a lawful horfe race, are illegal. 2 Bl. Rep* 
706. A foot race, and a race again ft time, have alfo been held to 
be games within the ftatute of gaming. 2 Wilf. 36. A wager for 
lefs than 10/. upon an illegal horfe race, is alfo void and illegal. 
4 T. R. 1. Wagers in general, by the common law, were lawful' 
contracts, and all wagers may ftili be recovered, in a court of 
juftice, which are not made upon games, or which are not fuch as 
are likely to difturb the public peace, or to encourage immorality, 
or fuch as will probably affect the interefts, characters, and feelings 
of perfons not parties to the wager, or fuch as are contrary to 
found policy, or the general interefts of the community. Sec 3 
2*. R. 693. where the legality of wagers is fully difcufled. 

Note 12, page 174, line 29, words royal prerogative. — This- 
doctrine, fo frequently repeated by the learned commentator, that 
no perfon had originally, or has now, a right to kill game upon his 
own eftatc, without a licenfe, or grant from the king, is controvert- 
ed at large, by the editor, in % vol. p. 423. ». 10. 

Note 13, page 175, line 22, words of fuperior degree. — It is not 
necelTary that it fliould be a freehold, or a legal eftatc, for copy- 
hold, or an equitable eftatc of inheritance of the clear value of 
100/. per annum > is a qualification. But it is not fufficient, if the 
ualuc of the eftaie is reduced below that fura by the intercft of a 
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mortgage! Catd. Caf.%%o. A life-eftate as a church benefice, mu ft 
lie of the clear. annual value of 150/. Sec 1 vol. p. 60. «. 9. The 
tldeft fon of an efquirc, or of any pcrfon of a higher degree, i* 
qualified without any eftate, whilft his father is living ; but the 
father himfelf, though in tfquirc, do<£Vor, knight, or perfon of fttll 
higher rank, is not qualified without having the eftate required by 
the ftatme. Jones v. Smart, I T. It 44. But by the 25 Ceo. HI. c. 50. 
and 31 Geo. III. c. ai. every perfon,. who lhaVl go in purfuit of game* 
without taking out a certificate from the clerk of the peace of the 
county or diilridt, within which fuch pcrfon reiides, {hall forfeit tjoL 
The clerk of the peace (hall lecei ve for the certificate, 3/. 4'- and the 
certificate fit all be in force from the day of its date ti lithe firft of July 
next tallowing. And if any pcrfon {hall produce hts certificate to any 
other pcrfon, who is in purfuk of game, be may demand of him to 
{hew his certificate, and if he does not, he may then demand of him 
his name, and'place of abode, which if he refufes to gfve, or gives a 
falfc name or place of refidence, he lliall forfeit 50/. For gamo 
keepers, fee a vol. p. 418. ». 9. 

Note *4, page 175, (laft line) words bpd no quattf*at:m.—&v& m 
perfoa qualified. to kill, id cot fuhje& to any penalty fur buying 
game. 

CHAPTER THE FOURTEENTH 

Of Homicide. 

Note x, page 1&8, line 23, words vtrdia of acjvittoL— Where the 
homicide docs not amount to murder or man Daughter, it is now the 
univerfal practice to direct an acquittal. 

Note 2, page 190, (laft line) word premediuitim. — In the civil law, 
and the law of Scotland, the diftin&ion between murder and man* 
Haughtcr does not exift. And peifons tried at the admiralty fef* 
fions, where the judges proceed according to the rules of the civil 
law, imift either be convicted of murder or acquitted. 

Note 3, page 194, line 31, words c gw/,- and chattels. — By the 19 
Geo. III. c. 74. inftead of burning in the hand, the court may, if 
they think fit, impofe a moderate pecuniary fine, and this fine (hall 
have the fame legal effect and confluences as burning in the hand. 

Note 4, page 196, line 15, words lotting to death — This extraordi- 
nary punifhment feems to have been adopted by the tegiflatnre, 
from the peculiar circumflances of t!>e crime, which gave rife to it ; 
for the preamble of the ftatute informs us, that John Koofe, a cook, 
had been lately convicled of throwing poii'on into a large pot of 
broth, prepared for the bUhop of Rocheftci's family, and for the 
poor of the parkh ; and the faid John Roole uas by a rctrofpeeftive 
claufe of the fame ftatute ordered to be boiled to death. .Lord. 
Coke mentions feveral infiancro of peribns fu tiering thi* horrid 
puniihment. 3 Infl. 48. Murder of malice prepenfe, was made 
Ijtgh ircafon in Ireland, by 10 Hen. VIL c. zi. fcjkStatoto*. 
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Note 5, page 196, (fee note) word profecution. — The guilt of hixn, 
who takes away the life of an innocent man by a falfe oath, »- 
much more atrociou* than th«»t of an aflaflin, who murder* bjr 
poifon or a dagger. He, who deftroys by perjury, adds to the pri- 
vation of life public ignominy, the moft excruciating of tortures to 
an honourable nvnd, and reduces an innocent family to ruin and in- 
famy ; but notwithstanding this is the moft horrid of all crimes, yet- 
there is no modern authority to induce us to think that it is mur- 
der by the law of England. Lord Gokc fays exprefsly " it is not 
«* holden.for murder at this day." 3 lift. 48. See alfo Fofi, 132.. 
Such a diftin&ion in perjury would be more dangerous to fociety, 
and more repugnant to principles of found policy, than in this in- 
fiance the apparent want of feverity in the law. Few hone ft wit- 
meues would venture to give evidence againft a prifoner tried for 
his life, if thereby they made themfelves- liable to be profecuted as- 
murderers. 

Note 6, page 202, line 22, words hung in chains. — The judge, if he. 
thinks it advifable, mav afterwards direct the hanging in chains, by 
a fpecial order to the &ieriff ; but it docs not form any part of the 
judgment. Fofl. 107. 

Note 7, page 404, h'ne 15, words petit treafon they are. — It has been, 
determined, that a perfon indicted for petit treafon, may upon the 
evidence of one witnefs be convicted of murder, though acquitted 
fcf the petit treafon* Radbourne's cafe. Leach, 363. 

Note 8, page 404, line 24, words ibe fnhalc /ex. — By the 30 Geo.. 
III. c. 48. women fhall no longer be fentenced to be burnt, but in. 
all cafes of high and petit treafon they fhall be condemned to he 
drawn and hanged, and in petit treafon they fhall be fuhject be- 
sides to the fame judgment with regard to direction, and the time 
of execution as is directed by the 25 Geo. II. c. 37. in caies of mur- 
der. Soon after the pafGng of the 25 Geo. II. c. 37. the majority of 
the judges agreed, that in the care of men convicted of petit treafon,, 
the judgment introduced by that ftatute fhouid be added to the. 
common law judgment for petit treafon. 'FqJL 107.. 

CHAPTER THE FIFTEENTH: 

Of Offences againfl the Perfnt-cf Individuals. 
Note I, page- 207, line 15, words without benefit of clergy. — In a< 
cafe where a gentleman had apprehended a pick-pocket, an accom- 
plice followed and gave the gentleman a vound acrofs the nofe- 
with a knifc ; this was held to be a fitting of the ncft and a maiming 
within the ftatute.. Carrol's cafe. Z,<™i, 83. It has been determin- 
ed that if a man deliberately watches an opportunity and carries 
his intention into execution) he may be faid to lie in wait ; but 
where a perfon went up to a man dealing turnips, who immediately 
cut him in the face, this was thought not to be lying in wait within 
the ftatute. Tickners cafe. lb. 170. A wound or incifion in. the. 
throat has been held not to be a maiming. Lee\ cafe. lb. 49. 
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Note 4, page 208, line 2J words /.$/rty y*irx af}*-.— The etfence 
©f this crime confifb in malirioujly {hooting ; no act of {hooting 
therefore will amount, under this ftatute, to a capital offence, unlefs 
it be accompanied with fuch circumftances as in con{lru«5tiou of 
law would have araotinted to the crime of murder, if death had 
enfued from fuch an aft ; for there is no fpecies of homicide ia 
which malice forms any ingredient except that of murder ; it fol- 
lows therefore that a mooting in the tranfport of paftlon, excited 
by fuch a degree of provocation, as will reduce homicide to the 
offence of man/laughter, is not within the meaning of the ftatuto 
Gaftneouxt cafe. Leach , 323* 

Note 3, page 209, line 32, words of her fajd bujband.—>\t has been 
decided in the court of exchequer, that £he forfeits her lands only 
during the life of her hufband. Ami. 7 3. Though the more natural' 
conftru&ion of the ftatute feeras to be, that the next heir (ball re* 
tain them during the life of the u'ife, even after tike death, of the 
tmfbaod. 1 Brown, 23. 

CHAPTER THE SIXTEENTH 

Of Offerutt ogorrt/f the Habitations of Indivvhralu 

Note I, page 221, line 31, words good beh<n>iour.—~An. attempt of 
preparation to fet fire to one's own houfe iu a town, though the 
fire is never kindled, is a mifdemefnor. N 

Note 2, page 23I, (lafr line) words fro[mrty of tie tmont. — And 
it has been exprefsly determined, that if a tenant ftt fire to the 
houfe of his landlord, he is not guilty of arfon. Bteevut Cafe. 
Leach, 1 95. 109. 

Note 3, page aac, line 14, words f>a camxtte.i**- Where a houfe 
is built, purchased or rented, and is urr*?r n pairs, or is making, 
ready for the reception of the owner's family, no burglary can be 
committed in it, until the owner; or fomc part of hi* family, goes- 
to inhabit it. Lyohs &fc. Leach, 169. 

Note 4, p?ge 226, l«ne 5, words / never !h thtr>\-~ But where a 
{hop was rented with fome of the apartments of a houfe, it was 
held that the (hop was ft ill part of the dwtHing-houfe, and that 
burglary might be committed in it, as the houie of the landlord. 
Gibfrns Cafe, leach, 487. 

Note 5, page 227, line 18, words burglarious e*triv*.±-Tn a cafe 
where a door .had been bored through by an inftrument called av 
§entrs-bit i the end of which mud have penetrated beyond the inter- 
nal furface of the door, it was held that this was not a fufficient 
entry to conftitutc a burglary. When the infer tion of an inftru- 
ment amounts to a burglarious entry, the instrument muft be of 
fuch a nature as is calculated to effect the intended felony after 
the breaking is completed. H^lx/s Cafe. Leach, 313. 
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CHAPTER THE SEVENTEENTH 

0/* Offences againjl Private Property. 
Note I, page 230, line 19, words theft art no lar cenics.— -But it is 
now fully eftabltihed, that in all cafes where horfes, or carriages, 
are hired and are never returned, if the jury ate of opinion from 
the circumftances that the perfons to whom they are delivered in- 
tended at the time of hiriog never to reftore them, or that the 
intention to fteal them or convert them to their own ufe exutedia 
their minds at the time they gained poffeffion, they arc guilty of 
felony. Pear's cafe, and Major Sevrple's cafe. Lcacb, 1B9 & 327. 
And where a per Ion 4iire3 a horfe for a particular time, or to go a 
' fpecific journey, and after complying with the terms of the fpecial 
agreement fells it, his pofleffion being then unfupported by any 
privity ot contract or confent of the owner, he is held to be guilty 
of felony. lb. And it is now generally held, that if the pouefutMi 
of property is obtaiued by any contrivance animo furandi, as by 
pretending to find a valuable ring, cutting cards, or laying wagers, 
or by undertaking to exchange a note into cai"h, or gold into diver, 
it amounts to felony. See the refpeclive cafes of Patch, Horner, 
and AUklesy in Leach, 206. 2lA 239. 

Note 2, page 230, line. 27, words taken its ejfea.— It Jias been 
decided that if a parcel is left by accidtnt in a hackney coach, and 
the coachman inftead of reftoring it to the owner, opens it and em- 
bezzles part of its contents, he is guilty of Urceny. Wynnes cafe, 

Leacby 320. 

Note 3, page 230, line 32, words breach of civil trufl. — But it feems 
that in every cafe the judges now determine, that the property of 
the matter delivered by him into the cuftody of the fetvant ftill 
remains in the polTeilion of the matter, and if it is embezzled by 
the fervant or converted to his ufe, he i3 guilty of felony* And 
when fervants are convicted of robbing their matters, as the fecu- 
rities of families fo much depends upon their honetty, and as the 
violation of the confidence repofed in them is a high aggravation 
of the crime, they are always pauiflud with the utmott rigour, 
which the law admits. 

Note 4, page, 231, line 34, words this is larceny.—* Where a man 
fnatched an ear-ring from a lady's ear, and afterwards dropped it 
in her hair, it was held a fuflicient carrying away to conftitute a 
robbery. La pier s cafe. Leacb y 264. The removal of a parcel from 
one end of a waggon to the other, with .an intent to fteal, amounted 
to a larceny. Ibid. z$f(. But where a bale of goods was raifed 
and placed upon its end in a perpendicular potture, this was 
■ thought not to be a fufficient carrying away, there Out being a N 
complete removal from the fpace it before occupied. lbia\ And 
where a man was flopped and ordered by the pr if oner to put down 
upon the ground a parcel which he was carrying, but which the 
prrfoner did not afterwards take op, this was held not a fufricient 
importation to complete the crime of robbery. FarrcCs cafe. Ib'uL 366, 



i# MR. christian's notes* Book FVL 

Note 5, page 234, line 37 , word clergy.— To fecrete a letter con- 
taining money, is not an ofttnee v. 1 thin this datute, but will be at. 
fimple larceny, or a larceny in a dwelling-houfe, according to the 
circumftances of the cafe. S turfs cafe. Leach, 100. 

Note 6, page 235,* line 13, words thai fas beenfiden. — Tliis datute 
fcarcely defcrves the cenfure conveyed in the learned Judge's note ; 
for though many perfons may not edimate at a high rate the in- . 
trinfic value of this kind of property, -yet dogs are frequently, the 
favourites of their owners, and few thieves who are guilty of deal- 
ing dogs, would confine their depredations to this fingle article. 
The penalty for the fird offence is only from 20 to 30 pounds, and 
if paid no farther punifliment can he inflicted. Dr. Burn feems to 
have fuggefted a very idle doubt, whether a man under this datute . 
can be convicted for 'dealing a bitch, as the word dog alone is ufed 
throughout the datute. (tit. Dogj.J When it is neceflary to dif- 
tinguifh the fexes, we are obliged to refort to the word bitch, but 
we have no other words than Jogs to comprife the whole canine 
fpecies of both fexes, in which ftnfe it unqueflionably was ufed by 
the legislature in this datute. 

Note 7, page 238, line 9, words much greater value.— In a profect** 
tion for a fimplc larceny, it is immaterial to the prifoner whether 
he is convicted of grand or petty larceny, the punifliment of both, 
being now the fame. 

Note 8, page 239, line 2, words fpecified in the *#/.— The cattle 
fpecified are horned cattle of every description ; and the benefit of 
clergy has not yet been taken away from the limple dealing of 
mules, afTes, or fwine. 

Note 9, page 241, line 5, words offence to he cww«r*/*tt£-— It has been 
held that privately dealing money to the amount of five fhillings, h- 
not within the datute io&ii W, III. c. 23. Shops and warehouses 
when they are ufed merely as repofitories of goods, and not as 
places' of file, are not within the act, and eonfequmtly a prifoner, . 
cannot be convicted of privately dealing in a fhop an article, which 
is not expofed there for fale, but which happens to be left there to- 
be repaired, or for fome other limilar purpefe. And with regard- 
to coach-houfes and ftaNes, the articles mud be fuch as are general- 
ly depofited there. Fcji. 78. . Leach, 43. 235. 248. 274 — hi profecu- 
tions under this datute, it is held not to be privately dealing if any. 
pcrfon whatever fee or perceive the theft at the time it is com- 
mitted. And where there are feveral flicpmtn employed in a fliopy 
they mud appear at the trial to prove they did not perceive the 
theft, or the judge will direct the jury to prefume that the dealing 
was not done privately. 

Note 10, page 241, line ir, words any fuch offence. — A pcrfon- 
cannot be convicted capitally for dealing to the value of 40*. in his- 
own houfe, nor a wife in her hufband's houfe. Tbomffons cafe. 
Leach, 277. Upon an indictment for burglariously breaking and 
entering a dwelling-houfe, and dealing therein property to the value 
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of 40r. the prifoner may be acquitted of the burglary, and be 
capitally convicted of dealing in the dwelling-houfe. kritbaPs cafe, 
^.83. 
J Note 11, page 24 a, line 4, words Athenian laws. — It had been 

r held that this datute was only meruit to protect perfons, who were 

. obliged to go into public affemblies, as churches, courts, and 

* markets, and whole perfons thereby became expofed to the attempts 
of pickpockets, and that it did not apply to perfons who^loft their 
t property when they were adeep. But this didinction has been de- 

termined to be unfounded by a decifion of the judges, and there 
have fince been feveral capital convictions for dealing privately 
from perfons afleep. * Willant cafe. Leaeb > 393. 

It uied to be held that no one could be convicted capitally of 
privately dealing from the perfon, if the theft was perceived by 
any one at the time, as the cafe of privately dealing in a fhop ; 
but the words of the 8 Eliz. c. 4. are the felonious taking from the 
perfon of another privily ivitbeut bis knowledge, the fair CQliftta&ion 
of which is, that it is capital to (leal privily without the knowledge 
of the owner of the property, though the theft may be obferved at 
the time by others. And it is now uuderftood that this conduc- 
tion is adopted by the judges. 

Note x», page 243, line 12, words againjlbis confemt.— Mr. J. Afli- 
Jiurft is reported to have thus exprefled himfclf in delivering the 
opinion of the judges in Willan's cafe, Leacb, 333. M The true de- 
** fimtion of robbery is the dealing, or taking from the perfon, or 

• in the presence of another, property of any amount, with fuch a 
** degree of force or terror, as to induce the party unwillingly to part 
4t with his property ; and whether the terror arifes from real or es,» 
" pected violence to the perfon, -or from a fenfe of injury to the 
"character, the law make* no kind of difference 5 for to mod men 
•* the idea of lo ting their fame and reputation is equally, if not 
" more terrific than the dread of perfonal injury. The principal 
44 ingredient in robbery is a nuui's beiii" forced to part with his 
** property ; and the judges Are unaniirouily of opinion, that upon 

* the principles of law, and the authority of former decifions, a 
•« threat to accufe a man of h,a\ing committed the greated of all 
" crimes, is a fuffictent foice to comtitute the crime of robbery by 
** putting in fear." 

Note 13, page 243, line 24, word roU, ry.~ This didinction has 
been frequently admitted by the judges in profecutions for robbe- 
ry, viz. that if any thing is (hatched fuddenly from the head, hand, 
o* perfon of any one without any druggie on the part of the owner, 
or without any evidence of force or violence being exerted by the 
thief, it does not amount to robbery. But if any thing is broken or 
torn in confequence of the fudden feizure, it would be evidence ©f 
fuch force hs would con dilute a robbery ; a« where part of a lady a 
hair was torn away by hutching a diamond pin from her head, 
and au tar 'was torn by pulling off" an ear-ring, each of thefe cafes 
was determined to be a robberv. L<ad> t 33S. 
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Note 14, page 245, lme 33, words frato, bey, or wood. — As the., 
letting fire to. property of this kind, where a houfe or. out-houfc 
was not burned, was not felony fry the common law, it has been, 
held that letting fire to a parcel of unthrefhed wheat is not a felony, 
being not within the description of any articles fpecified in the 
ftatute. Judd's cofc. LeacL, .381. 

Note 15, page 24.5, line 36, words or mound any cattle. — It has- 
frequently been determined, that to conflitute a felony within the 
meaning of the ftatute, the killing or maiming muft proceed from 
malice or revenge to the owner of the animal ; and it is not fuf- 
ficient if it is only the effect of a brutal difpofition,.or of a fuddeti 
pa ffi on conceived againft the beaft itfelf. Shepherd's cafe. Leach , 436- 

Note 16, page 247, line 8, words malicious tnifchief. — And by 
ftatute 22 Geo. III. c. 40, if any perfon fhall break into any houfe 
or fhop with intent to cut or deftroy any ferge, woollen, velvet, filk > 
linen or cotton goods, in the loom, or any ftock or utcnfils ufed in 
manufacturing fuch goods, he ih all be guilty of felony without 
benefit of clergy. 

Note 17, page 24 9 r line 17, words fourteen years*— And by 24- 
Geo. III. fefT. 2. c. 55. fuch oflences are made capital felonies. 

Note 18, page 249, (Lift line) words counterfeit fcal. — And by 24. 
Geo, III. fcfl*. 2. c. 37. to forge the fuperfcription of any letter, ia~ 
order to avoid the payment of the poftage, is a felony puniihed by 
. tranfportation for feven years. 

Note 19, page 250, line 1 6, words- or delivery of goods.— -The judges • 
have decided that an order to a fhopkeeper in a forged name to 
deliver goods to the bearer is not a forgery within the ftatute ; but 
•a warrant or order within the ftatute 7 Geo, IU c. 22. muft import 
that the perfon giving fuch warrant or order has, or at leaft claims,, 
an intereft in the money or goods, which are the fubjedl-matter o£ 
that warrant or order, that he has or at leaft afiumes a difpofing_ 
power, over fuch money or goods, and takes upon himfelf to tranf- 
fer the property, or cuftody of them to the perfon in whofe favour 
fuch warrant or order is made. Mitchell's cafe* Foft. .120. Anct 
it muft be directed to the perfon, who has the cuftody of the goods. 
Clench's cafe. Leach, 437. But a draft, upon a banker in the name 
of a perfon who kept no cafh at the banker's fhop, is a forgery 
within the ftatute, as it afiumes that there was cafli kept at the 
houfe, which the drawer had. authority to dtfpofe of. Locket's eafc. 
Ibid. 89. 

Note 20, page 250, line 2r, words ma do a capital crhu.~\t has 
frequently been determined that drawing, indoriing or accepting 
a bill of exchange in a fictitious name is a forgery. £ oil and' s cafe, 
&c. Leach, 78. 159. 192. It is alfo forgery to fabricate, a will by 
counterfeiting the name of a pretended t eft at or, who is ftill living.. 
Cogatis cafe. Il/id. 355. 

A bill of exchange may be produced in evidence again ft a 
prifoner proftcuted fur the forgery of it, and he may be convi&ttL 
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upon the ufual evidence of the forgery, thatfgh it has never been 
damped purfuant to the (lamp acts. Hd'tokefatooeTs cafe. Ibid. iu> ' 

CHAPTER THE NINETEENTH. 

Of Courts of a Criminal JurifdiH'anu 

Note I, page 059, (laft line) words for any rr/'jw*.— But according 
•to the laft refolution of the houfc of lord*; a commoner may be 
impeached for a capital offence. — On the a6th of March, 1680, 
Edward Fitzharris a commoner was impeached by the commons of 
high treafon. Upon which the attorney-general acquainted the 
peers that he had an order from the king to profecute Fitzharris 
by indictment, and a queftion thereupon was put, whether he 
fhould be proceeded againft according to the courfe of the com- 
mon law or by way of Impeachment, and it was refolded againft 
proceeding in the impeachment. 13 LorcPs Joum. p. 755. Fitz- 
harris was afterwards profecuted by indictment, and he pleaded in 
abatement that there was an impeachment pending again ft him for 
the fame offence ; but this .plea was over-ruled, and he was con- 
victed .and executed. But on the *6th of June 1689, Sir Adam 
Blair and four other commoners were impeached for high treafon, 
in having publiihed a proclamation of James the Second. On the 
-ad of July a long report of precedents was produced, and a que ft ion 
'was put to the judges whether the record 4 Edw. III. N°. 6. was a 
ftatute. They anfwered, as it appeared to them by the copy, they 
believed it to be a ftatute ; but if they faw the roll itfelf, they 
could be more pofitive. • It was then moved to aflc the judges, but 
the motion was negatived, whether. by this record the lords were 
ibarred from trying a commoner for a capital crime upon an im- 
peachment of the commons. And they immediately refolved to 
proceed in this impeachment, notwithstanding the parties were 
commoners and charged with high treafon. 14 Z<??.A Jwrn.p. a6o. 

But the impeachment was not profecuted with eiFect, on account 
of an intervening diflbltition of the parliament. 

Note 2, page 161, line 26, words in parliament* — It has of late 
been confidently advanced, that the lords arc not bound to obferve 
the fame rules of evidence in an impeachment, as are admitted in • 
criminal trials in the inferior courts. The high reputation of 
"thofe, who ftrenuoufly maintained this deftrinc, induced the editor 
to endeavour to prove, that it was not only contrary to all prece- 
dent and authority, but repugnant to the nrft and #rcat principles 
both Qf the Englilh law and conftitution, in a pamphlet,, entitled 
« A DifTcrtation.fhewingthat the houfe of lords in cafes of jtidtca- 
-** ture are bound by precifely the fame rules of evidence, as are 
*' obferved by all other courts." See more upon impeachments in 
1>*ge399v 

Note 3, page x6 1, line £O f words upon tU tr a.'. —The decifion is 
by a majority, bu' \ majority cannot, convict, imicfi it confttU oi" 
twelve or more. Sgs 3 vol. p. 376. 11. *cx 
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Mote 4, page 463, lia* m, words ty*/^ f*p*ry,—A% a pec* can- 
not have the benefit of a challenge like a cQinmoiier, (1 ^. 5/. 
TV. 198. 388.) it is fomewhat furprifing that this manifeft improve- 
ment of the law and conftitutiou was not extended to trials of 
peers for all felonies, in the court of the lord high fteward. Lord 
Mount morres informs us that there are but two inftances of the 
trials of peers in Ireland, *;«. of vifcount Netterville, in 1743, and 
of lord Santry about the fame time. The fir ft wa* tried in the 
high court of parliament, the Matter in the court of the high ftew- 
ard. They were both indi&ed for murder. Lord Netterville was 
acquitted, lord* Santry was convi&ed, but pardoned as to his Jifew 
Upon lord Santry's trial all the peers were fummoned, though the 
regulation of 7 W. III. was not introduced into Ireland till the y«ar 
1773. Lcrd M*utttm. •» voL 107. Murder is. high treason by the 
law of Ireland. 

Note 5, page 165, line tji words their feco*d bw/hamL^But peer- 
effes by marriage cannot be faid to be ennobled by blood ; for af- 
ter the death of their huibands tbey have even a leVs eftate in their 
nobility than bifliops, it being only duranit vhJuttatt* See the edit- 
or's conjecture bow the notion was originally introduced thatbifh- 
ope w*i-e not entitled to a trial by the peers in parliament, Vol. 
I. p. 425. n. 8. Since that note was written, the editor has been 
happy in finding what he fuggefted only ,as a conjecture drawn 
from general principles confirmed by the more cxtenfive learning 
of the late Vinerian profefTor Mr.' Wocddefon, who not only ha 9 
adopted the fame opinion, but has adduced in confirmation of it 
. fcverel inftances of Bifliops, who being arraigned before a jurv, 
demanded the privileges of the church and diiclaimed the authori- 
ty of all fecular jurifdidti on. 2 H r oodd. 585. 

Note 6, page 265, line 27, words indi&mer.t is brvugbt.* — AH infor- 
mations filed in the court6 of king's bench, and all indictments re- 
moved there by certiorari^ if not tried at the bar of the court, which 
rarely happens, mud be, tried at the afEzes by writ of niftprius. 

Note 7, page 266, line 2, words dhtntcjm rcge. — But by the %$ 
Geo. III. c. 18. it is enacted that the ieilion of oyer and terminer, 
and gaol delivery of the gaol of Newgate, for the county of Mid- 
dlefex, (hall not lie discontinued on account of the .commencement 
of the term, and the fitting of the court of king's bench at Wtft- 
mintter, but may oe continued till the bufineis nv concluded. "And 
t!v.; 32 Geo. III. c. 48. was paficd to continue in- like manner the 
iVfftons of the peace, and of oyer and terminer, held before the jus- 
tices of the peace for the couuty of Middlefei. 

Note 8, page 266, (fee note) woi ds, dljtoirtion of that court.'— In 
o\c jf the ftatutes of the univcrfity of Cambridge, the antiquity of 
wnith is not known, the wndfatrum is twice ufed for a fchedule 
oriia uitory. The ftritu'e is entitled De utnput.itiov.e procvraiir«nt % 
and it directs that in fine computi fat (tarrum per modum diifiJcndjt , in 
quo poneuTur omnia rcmcueutla in commuhi crjla tain pigncra quom pecttnia t 
ac etiam. arrtragia ti dtbita^ ita quid omnibus conftare pvterit evidenUr^ in 
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quo ftatu tunc untverjitas fuerlt quoad iona f t*fc. Stat, Acad, Cant. p. $% % 
Such inventories would be made at the king** exchequer, and the 
room where they were depofiied would probably be cailed the Star- 
chamber. 

Note 9, page a6j, (fee note) words praBltlontr therein.— Hudfon'a 
Treatife of the Court of Star-Chamber is now publUbcd at the be- 
ginning of the ad VoL of Collectanea Juridica. 

Note id, page 271, line 31, word cUrgy. —It is the pra&ice to 
try all iirnplc larcenies at the quarter feffions, whatever may be the 
value of the articles ftolen ; but it isftated in the indictment to be 
of fome value not exceeding a {hilling, in order to reduce the 
crime to petty larceny. The jufticcs never try any felonies, upon 
conviction of which the prifoner muft pray the benefit of clergy, 
or now the benefit of the ftatute. For before the 5 Ann. e. 6. fen* 
fence of death in all fuch cafes muft have been patted upon thofe, 
who could not read. And it may Dill be doubted whether it. muft 
not.be paJTed upon a convict who obftiaately refufes to pray the 
benefit of that ftatute. See p. 370./^. x 

CHAPTER THE TWENTIETH. 

Of Summary Convtclions. 

-, Note 1, page %%$* lineS, words authority of the court.— By a6 Geo. 
III. c. 44.perfons committed to prifon upon an attachment Cor non« 
payment of money, awarded to be paid upon a fubmilfioa to an 
arbitration, which has been made a rule of court, 6r upon^an at* 
tachment for not paying cofts, may have the benefit of that ftatute. 
as infolvent debtors. • . ( 

Note ft, page 287, line' 19, words any i*ttrrog*iorfcts--AXthda,$k 
the defendant acknowledges all the fads charged againit hirri, yet- 
k is the practice of the court to compel him to anfwer interroga- 
tories, unlcfs they ate waived by the profecutor. 5 T. M. 36%. 

CHAPTER THE T WENTY-FIRSl\ 

1 OfArre/tu- v ' H * 

Note 1, page 193, line 9, word fufietled.— Where a felony hat 
been actually committed, a private perfon acting with a good in- 
t$nt*on, and upon fuch information as amounts to a reafofiaWe 
and probable ground of fufpicion, it juftrfied in appsehendmg, 
without a warrant, the fufpeded perfon, in order to carry hia- 
Veiore a magiftrate. Caid. 291. But a peace*pfficer, upon a rea- 
(bmblc charge of felony, may juftify an arreft without a warrant, - 
although no. felony has been committed. Samuel «. Payoc^ 
^•H?-345« . . '* : 

Vot. IV. £» 
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CHAPTER THE TWBMTY.THIfcD., 

Of tb* ftvgrwl Meda rf Profiw&m 

Hotel) page 303* line 19, words opprejfoe putfofts*—U$on as 
indi&ment for high treafon agaihft the earl of Shafteflmry, in the 
year 1681, the evidence was given in: public before the grand jttry 
at the Old Bailey, and the gentlemen of the jury- exprei&ng fome 
•doubts with regard to the legality of the proceeding, lord'C. J.Peua» 
berton and G. j. North both declared that k had always been the 
practice to examine the witoefies pnblickly before the grand jury} 
whenever k had been veqaeftai ay thofic who ptfofcented for tbo 
lung. 3 Hoff. Sis Tr. 417. But IiappMhctid thiris> the latV iaja 
fiance of fuch a procedure* 

Note %> page 305, line 31, words year r69r.— >Brgamy may be 
fried either in the county where the offence is commi t t e d; or -where 
the offender is apprehended. 1 Jac. I.e. it; 

Note 3, page 31a, line 37, words civil proceeding. — Becaufe an 
information in the nature of a quo mprrant* is ooftfidcrcd merely as 
a civil proceeding, the court of king's bench will grant a new trial, 
though the verdict fhould have been given for the defendant. 

Note 4, page 317, line 19, words ft introduffo.—Sbme appeals of 
late years have been commenced, b\it not. pfofecuted with effect. 
5 Burr. 264$. They have probably been cpmpfromifed, as the chief 
object of an appeal in all times was to compel the defendant to 
make a pecuniary compenfatton. For when the verdicT: in an ap- 
peal was given in favour of the appellant, he might infift upon 
wfcajt tjcrma he pleafedas the ranfom.of the defendant's life, or a 
commutation of the fentencei In an appeal, in which; the defend* 
ant was -found guilty of me&fiattgker,it waadovbted whether the 
king^could . pay don Che. burning mtheibandj.aadlthedafea^aat 
compounded with the appellant for 40 marks. 3 P. Wmt. 453. 



CHAPTER THE T WJENTY-FOURTH. 

Of Procefi npen an Indtftmcnb 

Note 1, page 319, line 36, words guiity iy his es*ntrys—ln mdf¥ 
tales now in which a perfon convicted by a verdict fe deprived 10$ 
clergy t a perfon outlawed will aUo-bnoufted of clergy, yet foaur 
few inftances may perhaps. fUllfreiatm where a perfon outlawed* 
will have clergy, though ifise had been tried for the lame offence, 
he« wonldiiave been capiully convi&euY Sic JfyketUto % Lead. 
Jtmvfk. 481, 4 r, & 54j, 
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. 'CttAPTE*. THE TW'EKTRlFTBft. 

Of Arraignment and Us Indigent $. { 

Note i, page 3**, line 8, words in the indiUntent. — This word i* 
Xktin (Lord Hale fays) is no other than ad ration em pone re, and ia 
Trench ad rafon, or abbreviated a reft. % H. P. C. *i6. 

Note l y page 3*3, (laft line) word*£i'j arraignment, — And it has 
iince been held that the court has no authority to order the irons 
to be, taken off, till the prifoner has pleaded, and. the jury are 
charged to try him. ifraiics cafe. Leach, 34. ) 

Note 3, page.345, liae 30, words in tjwrtf foi*—Aulu» Gdlius with 
snore truth has made the fame observation upon, the cruel law, of 
the Twelve Tables De impe aetitore fe&ando, " £* tenfUio tania im- 
menit+s pmaa danuuiata efi^ne ad earn unQuam fetveniretur ; for he adds* 
dijfeftum ejfe antiquitus nemiuen eauidem neqite leg* neame audivi. lib. 20* 
c 1. But wish relpe<£t to the horrid judgment of the peine forte et 
•dure, the profecutor and the court could excrcife no difcretion, or 
rfhew no favour to a .prifpner, who flood ohftinattly mute. And ia 
fhe legal hiftory of this country there are numerous inftances of 
peribns, ^ho had reiolution and patience to undergo fo terrible a 
jieath, in order to benefit their heirs by preventing a forfeiture of 
jsheir eftates, which wouid havfe been the conference of a convic- 
tion by a verdict., 

Note 4, page 329,'lfoe *i,v*woTds tonfiffionof t&e crime*— Trt> 
fnftances have occurred fince the palling of this ftatute of perfons, 
who refu£ed<4o plead, and who in confequenc.e were r Gondemned 
and executed. One was at the Old Bailey for murder in 1777, th* 
other was for burglary at the fummer affizes at Wells in 179*. 

. Note 5»'p%ge 331, line 13, worday^S difcavary^-Ths. pexfons de- 
fer ibed in the above ftatutea, a#d alio thqfe perfons to whom the 
Jung, by fpeciai proclamation in the gazette or other wife, ha*,. 
.promjfed his pardon* lord Mansfield fays have aright to a pardon. 

Note 6, page 33i,{laft line) words efthefatk* degree.^la the cafe 
*f Mrs. Rudd, in which this fubjeet is clearly abd Ably esplaineoV 
by lord Mansfield, and again by Mr, Jt Aftbn^in deUv^ring the 
opinion of all the judges, fCoxup. 331.; it is laid down that n6 
authority is given to a juftke of peace to pardon an offender, and 
to <tell him he fhaU be a witnefa at all events agaimt others. But 
where the evidence appears infutikient to convict two or more 
without the teftimony of one of them, the roagiftrate may encourage 
a hope that he, who will . behave fairly and difclofe the whofe 
truth and bring the others to juftice*, fhall himfel^ efcape punifhi- 
' ment. But this difcretionary power exercifed by the juftices oi 
peace is founded in practice only, and cannot control the authori* 
ty of the court of gaol delivery, and exempt at all events the ac- 
complice from being profecuted. A motion is always made to the 
judge for leave to admit an accomplice to be a wtfnejs, and unlejfci ■■ 
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he fhould fee fomc particular reafon for a contrary coadopt, be 
will prefer the one to whom this encouragement has been given 
by the jufticc of peace. This admiifion to be a witneis amount* 
to a promife of a recommendation to mercy, upon condition that 
the accomplice makes a full and fair difclofure of all the circunv 
ftances of the crime for which the other prifoners are tried, and in 
which he has been concerned in concert with them. Upon-foiTure 
on his part with this condition, he forfeits all claim to protection. 
And upon a trial fome vears ago at York, before Mr. J. Buller, the 
accomplice,. who was admitted a witnefs, denied in his evidence all 
that he had before confefled, upon which the prifot ler waj acquit* 
'ted ; but the judge ordered an indictment to be preferred againft 
this accomplice for the fame crime, and upon his previous cenfeffkon 
and other circumOances he was convicted and executed. And if 
the jury were fatisfied with his guilt, there can be noqueftion with 
regard both to the law and juftice of the cafe. 

The learned commentator fays, that the accomplice thus admitted 
a witnefs, (hall not afterwards be profecuted for that or any other 
fremitus offence of the fame degree. Mrs. Rudd's cafe docs not warrant 
the extent of that pofition, for the decifion of that cafe, and what 
is advanced by Mr. J. Afton, (Coivp. 341.) and as the editor con» 
ceives the reafon and principles of this doctrine, will not extend 
the claim of the witnefs to mercy beyond thofc offences in which 
he has been connected with the prifoners, and concerning which 
'he has prevkAfly undergone an examination. { 

CHAPTER THE TWENT Y-SIXTH. 

Of Plea y and IJfue. 
Note I, page 340, line ao, words bis innocence appear*— The learn- 
ed judge's explanation of prit from praeflofim, or faratus verif.care % 
however ingenious, is certainly incontinent both with the principles 
and practice of fpeeial pleading. After the general ifTue, or the 
plea of not guilty, there could be no replication; or the words 
paraius verrficare cDuid not peffibly have been nfed. This plea in 
Latin was entered thus upon the record : Non imde efi culpabilis, H .' 

pro bono HmaU ponitfefuper patoiam ;, after this the attorney-general, [ ' 

the king's coroner, or clerk of anlze could only join iflue bv fackf 
Similiter, or be doth the Hie. (See App. p. 3. at the end of this 000k.) 
if then I might be allowed to indulge a conjecture of my own, I 
fhould think that ptH was an eafy corruption of ^/.written for 
ponity by the clerk, as a minute that iflue was joined, or ponitfifnper 
patriam or put ft might be converted into prifl or preft, as it is fome- 
times written. Cul was probably intended to denote the plea, aud 
prit the i/Tue ; and thefe fyllables being pronounced aloud by the ^ 

clerk to give the court and prifoncr an opportunity of hearing the 
accuracy of th* minute, and being immediately followed by the 
queftion, How wilt thou be tried 1 naturally induced the ignorant 
part of .the audience to fuppofe that culprit was an appellation given 
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f» the pfffbner. As a confirmation of the conjecture thztprit is a 
corruption of /«/. , the clerk of arraigns at this day, immediately af- 
ter the arraignment, writes upon the indictment over the name of 
'the prifoner, puts. And Roger North informs us, that in ancient 
time*, when pleadings in the courts were ore tenus, " if a ferjeant in* 

* the common pleas fy\d judgment, that was a demurrer ; if /r//^ that 

* was an ifTue to the country." JLife of Lord Keeper North, 98. 

CHAPTER THB T WENTY-SE VEHTH. 

Of Trial and Conviaiotu 

Note I, page 34 8, line 17 , words the fame offence. — TKe lafl: time that 
the trial by battle was- aw aided in this country ,was in the cafe of lord 
ilea and Mr, Ramfey, in the 7 Ch. I. The king by his commiflion 
. appointed a conftable of England to prefide at the trial, who appoint- 
ed a day for the duel, on which the combatants were to appear 
with a fpear, a long fword, a ihort fword, and a dagger ; but the 
combat was prorogued to a further day, before which the king re* 
Voked the commiflion. See an account of the proceedings, 1 1 Hang, 
St* Tr. 124. 

Note % t page 348, line a*, words tried iy jury. -~The nobility are 
tried by their peers for treafon, an&felony, and mifpriiion of thefe ; 
but in all other criminal profecutions they are tried like commoners 
by a jpry. 3 Inft. 30. .Sec 1 vol. 424. n* 7,. 

Note 3, p^ge 351s line 19, words of the fa me* .Every defendant in- 
dicted for a mifdemefnor fltould give full eight days notice of trial 
to the profecutor, before the affiles, if. the trial h. to be; there ; if 
at the fcfljons, it is ufual to give two or three days notice. Cr. Circ. 
Comp. 17. 48. Or the jpftices at feflions fix a general rule what time 
they think a reafonable notice in fuch cafes. 

Note 4, page 35a, line 14, viords oyer and termimn — It is the prac- 
tice to deliver the copy o£the indictment, and the lifts of witnefles 
and jurors, ten clear days, exclunve of the day of delivery and the 
day of trial, and of intervening. Sundays previous jto the trial, Foft. 
*. ajo. ... 

Note 5vl>age 353>Hne 8, vroT&sjufliyfiri*o*s.~A peremptory chal- 
lenge is not allowed in the trial of collateral -iffbes. Fof. 43* Nor 
in any trial for at mifdemefnor. %Harg. St. 7V*. T . 80& and-4 H, St. 
^Tr. r» • 

Note 6, page 343, line 33, vrords-kftborti. — Arid the practice is 
\ . the fame both in trials for mifdetnefnors and for capital offences. 

I 3 Harp St. Tr% 519. .',*'* 

f • Note 7, page 356, line 14, word* in the former *&* — Upon the 

** trial of iffiies which do not turn upon the qtfefti«p of guilty or 

not guilty, but upon collateral facts, pnfoners ^ndcr a capital 

^ha*g& whether tor treafon or felony, always 1 we*e- entitled: t6 *tbc 
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full ailiftance of counfel. -fyP. aj». 4** It «« *enr l ____., # 

that the law of England ihould have denied the.aiuftance of coun- 
fel, when it is wanted moft, iiz. to defend the life, the honour, and 
all the property of an individual. It is the extendon of that maxim 
of natural equity, that' every one fhall be heaid in his own caufe, 
that warrants trie admiilion of hired advocates in courts of juftice ; 
for there is 'much greater inequality in the rAwers of explanation 
and perfuafion in the natural ftate of the human mind, than when 
it is improved by education and experience. -Amoogft proftlfional 
men of eftahlifhed characttr, the difFerence in their flcrfl and ma- 
nagement is generally fo inconfiderable, that the decifion of the 
caufe depends only upon the fuperiority of the juftice in the re*. 
ipectivc cafes of the litigating parties. Hence the practice of an 
advocate is absolutely necefTary to the admini ftration of fubftantiaj 
jnflirr. An honourable barrifter will never mis- (late cither law or 
facts within 'his own knowledge, but he is juftified in urging an j 
argument, whatever may be his own opinion of the fohdity or 
jnftnefs of it, which he may think will promote the interefts of his 
client] for reafoning in courts of juftice and in the ordinary 
anjvin r i f life feldom admits of geometrical demonftration ; but it 
happens not unfrequently that the fame argument, which appears 
fpphiltry to one, is found logic in the mind of another, and every 
day** t rperience proves that the opinions of a judge and an advo- 
cate rtrc often diametrically oppofite. Many circumftances may 
occur, which will juftify or compel an individual member of the 
profiellum to rcfufe the defence of a particular client, but a caufe 
fan hardly be conceived which ought to be rejected by all the bar 5 
for fuch a conduct in the profeffion would excite fo- ftrong a 
prejudice againft; the party, as to render him in a great degree con- 
derruif:H before his trial. Let the circumftances againft a prifoner 
he ivf.r To atrocious, it is ftill the duty of the advocate to fee that V 

his client is convicted according to thofe rules and forms, which f 

ifae wifdoro jof thc.legiflature has eftabliflhcd as the beft protection 
*f the liberty and the fecirrity of the fubjedt But the conduct qC 
counfel in the profecution of criminals, ought to be very different 
from that which is required' from them in civil actions, or when 
they are engaged en the fide of a prifoner ; in the latter cafes they 
are the advocates of their client only, and (peak but by his inftruc- 
t ion and permiflion ; in the former they are the advocates of pub- 
lic juftice, or to fpeak more profcifionally, they are the advocates 
of the king, who in all criminal profecutions, is the representative 
of the people, and both the king and the country muft be better 
fatisfied with the acquittal of the innocent, than with the conviction 
of the guilty. Hence in all criminal profecutions, especially where 
the prifoner can have no counfel to plead for him, a barrifter is as 
much bound to difclofe all thofe circumftances to the jury, an<L to 
rcafon upon themes fully, which a/e favourable to the prifoner, 
as thofe, whicfa ire likely to fupport the profecution. 
Note S, page 3£$,une 30, words left to a jury.— But the proof of 
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fasfid-wrtoittgris not evidence in high txeafbn, uiriefs the papers are 
found ia the cuftody of the prifoner. x Burr, 644* 

Note 9, page 364, line 4, voids in a former chapter. — The owner 
of goods ftolen, -who has profecured the thief to conviction, cannot 
recover the value of his goods from a pcrfori who has purchafed 
them and fold them again, even with notice of the theft, before 
conviction. 2T.£. 75a 

And if the owner o£ goods lofes them by a fraud and not by a 
felony, and afterwards convicts the offender, he is not entitled to 
restitution, or to retain them, .again ft a perfon, as a pawnbroker, 
wl»o has fairly acquired a new right of property in- them. 5 

1r.ie.t75. 

CHAPTER THE TWENTY-EICHTR 

Of the Benefit of Clergy* 

Note I, page 367, (laft line) words robbing of churches- — Upon the 
conviction of the duchefs of Kingfton, for bigamy, it was argued by 
the attorney-general Thurlow, that peereffes were not entitled by 
1 Edw. VI. c. i a. like pe«rs, to the privilege of peerage ; but it 
was the unanimous opinion of the judges, that a peerefs con v idled 
of a clergyable felony ought to be immediately discharged without 
being burnt in the hand, or without being liable to any imprifon- 
ment. n H. St. Tr. 064. If the duchefs had been admitted, like 
a commoner, only to the benefit of clergy, burning in the hand at 
that time could not have been difpenfed with. 

Note 2, page 370, line 24, words conditional merit. — The flatute 
tnacts, that if a perfon convicted of a clergyable offence fhall fray 
the benefit oftbis a&, he (hall not be required to read, but (hall he ta- 
ken to be, and punifhed as, a clerk convict Hence perfbns con- 
victed of manslaughters, bigamies, and iimple grand larcenies, are 
ftill sUked what they have to fay why judgment of death fhould 
not be pronounced upon them ? And they axe then told to kneel 
down and pray the benefit of the ftatute. It would perhaps have 
been more confident with the dignity of a court qf juilkre t^Rave 
granted the benefit of clergy, without requiring an unnece^iry 
form, the meaning of which very few .comprehend. ^S 

Note 3, page 373, line i a, words as tb*y offend. — Bat cler^ien 
have no privilege in petty larcenies, but they are liable to be Whip- 
ped or tranfportcd, like other perfons, for a petty larceny, though 
they are fubject to no corporal punifhment whatever, upon being 
convicted of a grand larceny or any clergyable felony. 

Note 4» page 373, line 30, word f>nfer. — A layman, who has 
Once had the benefit of clergy, may be precluded from obtaining it 
| a fecond time, by a ccuntcr^lea on the part of the profecution* 

averring the identity of the prifoncr's perfon, and that he had be- 
fore been allowed the benefit of his clergy, though the fecond crime 
be quite dtffcrent from the firft. As a pcifcn convicted of big^jy 

P r 
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is liable to faffet death for a maoHa«gfc*cr, or aoy other dergyaW^ 
felony. &*//*/ *#r. £*v£,3ia. ■ •* • 

Note 5, page 373/ line 24, words *• a d&dllng-htufi.— In the cffll 
•f all capital larcenies in a dwelling- houfe, the benefit of clergy Jmmi 
been taken away, as well from thofe who aid, affift, and abet, as 
from thofe who actually commit the crime, by 3 IF. & M. *. 9. sb*d 
*2 Ann* fl. I. *. 7. See p. 240. Ante, ' 
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CHAPTER THE TWENTY-NINTH: 

■ * 

Of Judgment and its Confluences. "V* - 

Note 1, page 376, line 31, words burned alive*— -Bat this is- now 
Uered by 30 Gro. III. c. 48. See p* 394. n. 7, twrfr. .. '. " 

■e 2, page 379, line 22, words bis contentment.— hord Coke 

■that " con tenement ngnifietb his countenance, as the armour 

11 of a loldicr is his countenance, the book*. of a fcholariiia counte- 

* nance, and the like/' . 2 /a/?. 2$. He alfo adds, that ''the ivaina* 

giittXt i* tin countenance of the villain,andit was great reafon to* 

fove his wain Age, for at her wife the miferable creature was to* 

u carry the burden on his back." Had* 
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Of Reprieve and Pardon, 

■ page 395, line 27, words fentenc* of jufic*. — >te thf execu* 

*thc law in the lirft inftance is refpited not from a regard 

: mother, but from tctulernefs towards the innocent infant ? 

it Humid happen that the becomes quick of a fecond child} 

5 Hue] y is as much an object of companion and humanity ass 

the firft. * 

1 a, page 400, lind 6, words »^ gracious pardon. — The follow- 

ig remarkable record, in which it is both acknowledged by the. 

}* ami . .rted by the king, proves that the king's-prero- 

: to pardon delinquents convicted in, impeachments, is as. 

ancient as the conftitution rtfelf, * i 

Ihftt prie h commune a ttoftte dit feignenr la rm am nul pardon foit . 

a nutty perfzne % petit nc grartde* font efledejbn coun/eil et feremeniex, 

trnpefdm f« ceft prrfent pariement de vie ne de membre* fyn ne di 

eon, defarfaiturc des terrir t tmetnenx, biens, cu cbateux.lefaueux font: 

rront trc-vc& en aucun defant eneontre levrr ligeance, et la- tenure deleur 

; a. nix tj*ih tic ftrfont jammes confeillcrs n* officers du r oilman 

t% de la coutte fa rv$ ti de confctl as ttuzjounc. El fur ceo/tat 

^Kjb*c*tfpit efiatut s'tl p'tfl an rot* et de tou» autres en temps a> 

(tt frmUuLhs^pur pi fit du rot et de roialme. 

Pk£* re/ tnt fa fa voletitf, come m it It si lui fembUra* 
itl$Q Ed. Ulu. i£k, ■ ... 
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Aftei the lords have delivered their fentenee of guilty,* he com- 
mons have the power of pardoning the impeached conviift, by re- 
futing to demand judgment againft him, for no judgment can be 
pronounced by the lords till it is demanded by the commons, 
Lord Macclesfield was found guilty without a diuenting voice in 
the houfe of lords ; but when the qucftion was afterward? propaf- 
ed In the houfe of commons, that this houfe will demon J judgment of 
the lords againft Thomas earl of Macclesfield, it OCCa£om:d a warm 
debate, but (the previous queftion being firft moved) it was carried 
in the affirmative by a majority of X36 voices againft 65. Conim. 
Journ. %j May 1725. 6 If. St, Tr. 76a. In the impeachment of 
Warren Haftings, Efq. it was decided, after much ferious and learn- 
ed investigation and difcuffion, by a very great majority ft each 
houfe of parliament, that an impeachment was nut abated by a 
diifolution of the parliament, though almoft all the legj chara^ 
of eaeh houfe voted in the minorities. 

Note 3, page 401, line 35, words 19 Geo. IlI.e. 74^ 
thcr by 24 Geo. HI. e. 56. and 31 Geo. III. c 46. 

Note 4, pa^e 402, (laft line) words inherited at 
after the attainder may inherit if he has no elc 
born before the attainder, otherwife the land wi 
, tu baeredis. X H. P. C. 358. .* 
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Of Execution. 
Note t, page 403, (laft line) words a mat 
be true that a marginal note of a calendar, 
the only warrant that the fheriff has for tr 
yet it is made with more caution and fole* 
by the learned commentator. At the < 
of affize makes out in writing four ' 
.feparate columns, < 

leaving a blank co 1 

of the capital 

Thefc four 

the judge 

given 
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Note J, page 414, *"« *3* wands ^ *A? /W.— -The following is 
the celebrated sgth chapter of mtgne thart% the foundation of the 
liberty of Englishmen * 

2vt*tiuj liter homo tapiatur, vel imprifinetur, aut dijfeiftatur de liber* 
toiemente fua w/ tibtrtattb** vd liberh tonfuetudinibus fuu r aut utlagetur, 
Art mmki, sut eliqua mods dflruatur> necfuper turn ibi/nus> ntc fuper eum 
wittemvr, nifi per legale judicium par turn fuorum vel per legem terns* 
AW/i ttt^ru, null* %ffflJMWMfc autdrferemue u&umvel juJUtiam. 
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Note i, page 39$, Hn . t 

tjon c r the law in the « . 

for tbt mother, hut from 
if then it fliould happen ty 
this A j rely is aa much an 
the firfh * 

Note 2, page 400, line; 6, words tito/l gtucHtt* ^, 
ing remarkahle record, in vl htch it is hoth ackiu* 
commons am? . .rted by the king, proves that the . 
gatiye 10 pardon delinquents convicted- rn, impeachm 
ancient as the confti tut ion itfelf. " l 

Jitm prit la commune a nofire dit feignemr la rm jut nut pari** 
grartte a tiuily per/one, petit ne grande, yW efie de fin counfeil et feremetik 
etfint cmpefijjm m ccft prtfent parlement de vie ne de membre^ fyn ne A. 
rauneeoHy de forfeiture des terret t tenement, blent, su chatcux,lefqueux font* 
eufirront troves en auctm defant eneantre levrr ligeance y et la tenure de leur 
dit fir. vu .>t ■ m*h q 'ils ne [trr&ni jammes eotfeillcrs ne officers du ret, mats 
en tout y.'-ftt-z de la courts ie rci ?t de eonfiU as Icuzjounc. Et fur ceo fait 
en ptffini • $m Ipaeat fait efihtut iilphjl an re/, et de touz autres eniemps a? 
en w r<T}iLliibhs % f\tr pt'jjii du rot et de roralme. , ' 
■■■;■' v.— Ls roi cat f/a fa wkfite, tome. mblt*. ltd fembUra\ 
J - 'LUrl. 50 Ed. ULu, *£&, . • ■ , , * . 
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